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New York, November 5, 1878v 

To Charles O'Conor, Esq., 

Sir: Oil behalf of C.^Amory Stevens, Esq., of this 
city, I request yonr opinion on the following case. 

Yours, respectfully, 

E. L. ANDREWS. 

• OA.8E. 

Tennessee was admitted into the Union June Ist, 1Y96, 
Statutes at Large^ Vol, 1 , j). 491. 

On February sixth, in the same year, her first Consti- 
tution was adopted. 

The Declaration of Eights therein contained, piovided 
in the lYth Section that : 

" All Courts shall be open, and every man for an in- 
jury done him in his land, goods, person, or reput'^tion, 
shall have remedy by due course of law, and right, and 
justice, administered without sale, denial or delay. Suits 
may be brought against the State in such manner, and in 
such Courts as Ihe Legislature may bylaw direct, Provi- 
ded the right of bringing suit he limited to the citizens of 
this State.''* 

And the eame Constitution, in Article 10, Section 4, 
provided as follows : 

" The Declaration of Rights hereto annexed is declared 
to be a part of the Constitution of this State, Rnd shall 
never be violated on any pretence whatever. And to 
guard against transgressions of the high powers which 
we have delegated, we declare that everything in the^ 
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Bill of Rights contained, and every other right not hereby 
delegated^ is excepted out of the general powers of Gov- 
ernment, and shall forever remain inviolate." 

The reason for confining to citizens of the State the 
right of suit against the State in the State Courts is 
apparent. When that Constitution was adopted all other 
persons could sue the State in the Federal Court. 

See Constitution U, S,, Art, 3, Sec, 2. 

In 1803-4, that jurisdiction was taken from the United 
States Court by the Eleventh Amendment. 

Statutes at Large of D. S^ Vol.1, p, 22. 

Subsequently to that amendment, and before any of 
the State bonding Acts hereinafter mentioned, the State 
of Tennessee, by a new Constitution, ratified in 1836, 
adopted a Declaration of Eights, containing in its 17th 
Section precisely the same words as the 17th Section 
of the first Constitution, except that the words italicized 
in the above recital, which confined the remedy of suit 
against the State to citizens of the State, were omitted. 
Thus Tennessee sought to make herfielf compulsorily 
amenable to justice at the suit of all persons, without diar 
tinction. 

This improved Declaration of Rights (1835) contained 
the following additional section : 

Sec. 20. That no retrospective law, or law impairing obligation of 
contracts shall be made. 

The text of this new Constitution of 1835, contained 
in its Eleventh Article, Section 12, a re-enactment of the 
original provision above recited, giving inviolable per- 
durability to the Declaration or Bill of Rights, omitting 
only the somewhat inapt words italicized in the recital of 
this clause, contained in the first Constitution. 

These same provisions are contained in the present 
Constitution of Tennessee, which was proclaimed May 



5th, 1870. It is claimed that an effective power in the 
Courts to entertain a suit against the State was not crea- 
ted by these Constitutional enactments, and that legisla- 
tion was necessary to clothe the remedy with practical 
perfection. To meet this constructive requisite tne 
legislature of Tennessee, on February 28, 1856, passed 
j( the following enactment. Laws 1855-6, p. 123. 

" An Act to provide a remedy in lavor of private individuals 
against the State of Tennessee. 

Sec. 1. Be it enacted by the General Assembly of the State of Ten- 
nessee, that, hereafter, when any person may have any right of action 
against the State of Tennessee, it shall be lawful for such person to 
institute his, her, or their suit against the State under the same rules 
and regulations that govern actions between private persons. 

Sec. 2. Be it enacted, That, whenever any person may wish to in- 
stitute a suit under the provisions of the first section of this act, 
service of process upon the attorney-general of the district where the 
party may desire to institute suit, will be sufficient service to bring 
the parties before the Court, provided ten days' notice be given. 

Sec. 3. Be it enacted, That in all suits brought against the State, 
or suits brought by the State against individuals, the Statute of Limi- 
tation shall not operate to interpose a bar to the successful prosecu- 
tion of any such suits. 

Sec. 4. Be it further enacted. That, in all cases where suits have 
been finally determined in favor of any person or persons against the 
State, it shall be the duty of the Comptroller of the Treasury, on the 
judgment creditor in such case filing with him a certified copy of the 
record in said case, showing the amount of said recovery, to issue his 
warrant for the same." 

Suits against the State have been so brought since this 
Statute. The jurisdiction was entertained and final 
judgment given on the merits. 

State V. Cnitchfield Exrs,, 3 Head 114. 
Clark V. State, 7 Coldwell, 317. 

A code of her statute law was enacted by Tennessee 
in 1858, in which is found a section numbered 2807, in 
the following words : 

" Actions may be instituted against the State under the same rules 



and regulations that fi:ovem actions between private persons, process 
being served upon the District Attorney of the District in which the 
suit is commenced." 

(7ocfeo/ 1858, i?. 539. 

And on June 10, 1865, 

Chap. 36, sec. 34, it was enacted ** that section 2807 of the Code 
is hereby repealed.*' 

On February 28th, 1873, an act was passed by Ten- 
nessee (eh. 13, p. 16) in the following words : 

"An Act to be entitled. An Act to Protect the State from Suits 
and Judgments. 

"Whereas, by Act of 1865, chapter 36, section 34, the General 
Assembly of the State of Tennessee, repealed'section 2807 of the Code 
of Tennessee, giving a right to suit against the State; and 

"Whereas, the validity of that repeal has been questioned. There- 
fore, 

"Sec. 1. Beit enacted by the General Assembly of the State of 
Tennessee, that the said 34th section of the Act of 1865, chapter 36, 
be held valid and in force from the date of its passage, and that the 
said section 2807 of the Code was, by said Act, effectually repealed. 

"Sec. 2. Be it^urther enacted, that no court in the State of Ten- 
nessee has, nor shall hereafter have any power, jurisdiction or au- 
thority to entertain any suit against the Slate, or against any officer 
of the State, acting by authority of the State, with a view to reach 
the State, its treasury, funds or property, and all such suits now 
pending, or hereafter brought, shall be dismissed, as to the State or 
such officers, on motion, plea, or demurrer of the law officer of the 
State or counsel employed for the State. 

If the existence or non-existence of a right to sue the 
State of Tennessee in her own courts can affect the con- 
troversy hereinafter mentioned, it may be desirable to 
consider the effect of the legislation on that subject above 
set forth. It will be perceived that, conformably to its 
duty, the Legislature of Tennessee, in 1S56, imparted life 
to the judicial remedy against the State. Its right there- 
after to modify the practice as might seem desirable, 
should be conceded, but it may fairly be doubted whether 



it could wholly take away all remedy by an absolute 
repeal, or in any other way. That would be positively 
abrogating, by naere legislative act, an established consti- 
tutional right. An effort was made to embody in the 
Constitution, and effectually to prevent such pernicious 
employment of the general legislative authority. The 
right of suit against the State is one of those which the 
Constitution declares shall never be violated on any pre 
tence whatever. It is enshrined in the Bill of Rights ; 
and to guard against precisely such abuse of implied 
power as the repeal of this remedy would seem to be, the 
Constitution declares : 

''That everything in the Bill of Rights contained is excepted out 
■of the general powers of government, and shall for ever remain 
inviolate." 

It may bo true that no means was, or could have been 
provided to coerce the nurture of undeveloped justice 
whilst it remained a mere conception in the bosom of the 
Constitution, but the power to slay it after birth, if 
otherwise such power could Iiave been implied, would 
seem to be expressly withheld from the Legislature by 
the last mentioned clause of the Constitution. 

On February 11th, 1852, the Legislature of Tennessee 
adopted the following act : 

An Act to Establish a St/stem of Internal Improve- 
menu in this State, {Oh, 151 Lawajpp. 204 ^215.) 

Section 1. Be it enacted bythe General Assembly of the State of 
Tennessee, that whenever the East Tennessee and Virginia Bailroad 
Company shall have procured bona fide subscriptions for the capital 
stock in said company to an amount sufficient to grade, bridge, and 
prepare for the iron rails the whole extent of the main trunk line pro- 
posed to be constructed by said company, and it shall be shown by 
said company to the Grovernor of the State, that said subscriptions 
Are good and solvent, and whenever said company shall have graded, 
bridged, and shall have ready to put down the necessary timbers for 
the reception of rails, and fully prepared a section of thirty miles of 
8ldd road at either terminus, in a good and substantial manner, with 
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good materials, for putting on the iron rails and equipments, and the 
Governor shall be notified of these facts, and that said section, or any 
part thereof, is not subject to any lien whateyer, other than those 
created in favor of the State by^the Acts of 1851-52, by the written 
affidavit of the Chief Engineers and President of said company, to- 
gether with the written affidavit of a competent engineer by him ap- 
pointed, at the cost of the company, to examine said section, then said 
Governor shall issue to said company coupon bonds of the State of 
Tennessee, to an amount not exceeding eight thousand dollars per 
mile on said section, and on no other condition, which bonds shall he 
payable at such place in the United States as the President of the 
Company may designate, bearing an interest of six per centum per 
annum, payable semi-annually, and not having more than forty nor 
less than thirty years to mature. 

Sec. 2. Be it enacted. That the bonds before specified shall not 
be used by said company for any other purpose than for procuring the 
iron rails, chairs, spikes, and equipments for said section of said road, 
and for putting down said iron rails, and the Governor shall not issue 
the same unless upon the affidavit of said President, and a resolution 
ot a majority of the Board of Directors, for the time being, that said 
bonds shall not be used for any other purpose than for procuring the 
said iron rails, chairs, spikes, and equipments for said section, and 
for putting down said iron rails, and the Governor shall have the 
power to appoint a commissioner to act under oath, in conjunction 
with said President in negotiating said bonds for the purposes afore- 
said, and to act in any other matters pertaining to said company, 
where the interest of the State, in the opinion of the Governor, may. 
require it. 

Sec. 3. Be it enacted. That so soon as the bonds of the State shall 
have been issued for the first section of the road as aforesaid, they shall 
constitute a lien upon said section so prepared as aforesaid, including 
the road-bed, right of way, grading, bridges, and masonry, upon all 
the stock subscribed for in said company, and upon said iron rails, 
chairs, spikes and equipments, when purchased and delivered, and 
the State of Tennessee, upon the issuance of said bonds, and by 
virtue of the same shall be invested with said lien or mortgage with- 
out a deed from the company, for the payment by said company of 
said bonds, with the interest thereon as the same becomes due. 

Sec. 4. Be it enacted, That when said company shall have pre- 
pared as aforesaid, a second section, or any additional number of 
sections of twenty miles each of said road, connecting with a section 
already completed for the iron rails, chairs, spikes and equipments, 
as provided in the first section of this act, and the Governor shall be 



notified of the facts as before provided, he shall, in like manner, 
issne to said company like bonds of the State of Tennessee, to an 
equal amount with that before issued under the first section of this 
act, for each and every section of twenty miles of said road so pre- 
pared as aforesaid, but upon the terms and conditions hereinbefore pro- 
vided, and upon the issuance of the said bonds, the State of Tennessee 
shall be invested with a like mortgage or lien without a deed from 
said company, upon said stock, and upon said first and additional 
section or sections of said road so prepared, upon the rails and equip- 
ments put, or to be put upon the same, for the payment of said 
bonds and the accruing interest thereon. Provided, that if the last 
section of said road shall be less than twenty miles, or if the railroad 
proposed to be constructed by any. company hereinafter specified, 
shall be less than thirty miles in extent, bonds of the State shall be 
issued for such section, or such railroad, as may be less than thirty 
miles in extent, for an amount in proportion to the distance, as provi- 
ded in this act, but upon the same terms and conditions in all respects, 
as required in regard to the bonds to be issued for the other sections 
of said road. And when the whole of said road shall be completed 
the State of Tennessee shall be invested with a lien, without a deed 
from the company upon the entire road, including the stock, right of 
way, grading, bridging, masonry, iron rails, spikes, chairs, and the 
whole superstructure and equipments, and all the property owned by 
the company as incident to or necessary for its business ; %nd all depots 
and depot stations, for the payment of all of said bonds issued to the 
company as provided in this act, and for the interest accruing on 
said bonds. And after the Governor shall have issued bonds for the 
first section of the road, it shall not be lawful for the said company 
to give, create or convey to any person or persons, or body corporate 
whatever, any Hen, encumbrance or mortgage of any kind which 
shall have priority over, or come in conflict with the lien of the State 
herein secured ; and any such lien, incumbrance or mortgage shall be 
null and void as against said lien or mortgage of the State, and the 
said lien, a mortgage of the State, shall have priority over all other 
claims existing or to exist against said company. 

Sbc. 5. Be it enacted, That it shall be the duty of said company to 
deposit in the Bank of Tennessee, at Nashville, at least 15 days before 
the interest becomes due from time to time, upon said bonds issued 
as aforesaid, an amount sufficient to pay such interest, including ex~ 
change or necessary commissions, or satisfactory evidence that said 
interest has been paid or provided for, and if said company fail to de- 
posit said interest as aforesaid, .or furnish the evidence aforesaid, it 
sliall be the duty of the Comptroller to report that effect to the Gover- 
nor, and the Governor shall immediately appoint some suitable per- 
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6on or persons, at the expense of the company, to take possession and 
control of said railroad^ and all the assets thereof, and manage the 
same, and receive the rents, issues, profits, and dividends thereof, 
whose duty it shall be to give bond and security to the State of 
Tennessee, in such penalty as the Governor may require, for the 
faithful discharge of his or their duty as receiver or receivers, to 
receive said rents, issues, profits and dividends, and pay over the 
same, under the direction of the Governor, towards the liquidation of 
i^ch unpaid interest. And if said company fail or refuse to deli ver up 
said road to the person or persons so appointed by the Governor, the 
said person so appointed shall report that fact to the Governor, who 
shall forthwith issue his warrajit, directed to the Sheriffs of the counties 
through which the road shall run, commanding them to take posses- 
sion of said road, fixtures and equipments, and everything pertaining 
thereto, and place the said receiver in full and complete possession 
of the same, and said receiver so appointed shall continue in the pos- 
session of said road, fixtures and equipments, and run the same, 
and manage the entire road, until a sufficient sum shall be realized, 
exclusive of the costs and expenses incident to said proceedings, to 
pay off and discharge the interest as aforesaid, due on said bonds, 
which being done, the receiver shall surrender said road and fixtures 
and equipments to said company. The Comptroller shall from time 
to time, settle the accounts with the receiver, and the balance shall 
be deposited in the treasury of this State. The Comptroller is autho- 
rized, and it is made his duty, upon his warrant to draw from the 
treasury any sum of money necessary to meet the interest on such 
oonds, as may not be provided for by the company, as provided for 
in this act, and the Comptroller shall report thereof to the general 
assembly from time to time. 

Sec. 6. Be it enacted, That if said company shall fail or refuse to 
pay any of said bonds when they fall due, it shall be the duty of the 
Governor to notify the Attorney- General of the district in which is 
situated the place of business of said company, of the fact, and 
thereupon, said Attorney-General shall forthwith file a bill against 
said company in the name of the State of Tennessee, in the Chancery 
or Circuit Court of the county in which is situated said place of busi- 
ness, setting forth the facts, and thereupon said Court shall make all 
such orders and decrees in said cause as may be deemed necessary by 
the Court, to receive the payment of said bonds with the interest 
thereon, and to indemnify the State of Tennessee against any l(>ss ou 
account of the issuance of said bonds, by ordering the said railroad to 
be placed in the hands of a receiver, ordering the sale of said road, 
and all the property and assets attached thereto or belonging to said 
company, or in such other manner as the Court may deem best for 
the interest of the State. 
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Sec. 7. Be it enacted, That at the end of five years after the com- 
pletion of said road, said company shall set apart one per centum per 
annum upon the amount of bonds issued to the company, and shall 
use the same in the purchase of bonds of the State of Tennessee, 
which bonds the company shall pay into the treasury of the State, 
after assigning them to the Governor, and for which the Governor 
shall give said company a receipt, and as between the State and said 
company, the bonds so paid in shall be a credit on the bonds issued to 
the company. And bonds so paid in and the int«rest accruing thereon, 
from time to time, shall be held and used by the State as a sinking 
fund for the payment of the bonds issued to the company, and should 
said company repurchase any of the boads issued to it under the pro- 
visions of this act they shall be a credit as aforesaid and cancelled. 
And should said company fail to comply with the provisions of this 
section, it shall be proceeded agaiubt, as prodded in the 5th section of 
this act. 

Sec. 8. Be it enacted, That the President of the company shall 
make semi-annual reports, under oath, to the Governor, until the 
Completion of said road, setting forth fully the condition of the road 
and the company, and after its completion, he shall report to the 
Governor annually, showing the financial condition of the company, 
giving a statement of the trade and travel upon ihe road, the receipts 
and expenditures, net earnings and dividends, and what per cent, is 
paid on the stock to the stockholders. And said report shall be con- 
solidated every two years by the President of said company, and said 
consolidated reports shall be laid before the Governor by the first of 
September, every two years after the completion of the road, and the 
Governor shall lay said report before the Legislature for its action, at 
the next meeting thereof, after said report is made. 

* Sec, 9. Be it enacted, That it shall not be lawful for a 'y officer of 
said company to engage in any speculation or dealing, either directly 
or indirectly, in any real estate on or along the line, at any of the 
depots or depot stations, or at either terminus of said road, until after 
the road is completed, and every oflScer of the company, before enter- 
ing upon the duties of his office, shall take an oath in writing before 
«ny judge or justice of the peace in this State, that he will not know- 
ingly violate the provisions of this act, and that he will faithfully 
perform the duties of his office, and if any such officer of the company 
or other person taking an oath as herein provided, knowingly swear 
falsely, he shall be deemed guilty of perjury and subje^'t to all the 
pains and penalties thereof, and every affidavit required under this 
act, may be sworn to before any judge or ju^tice of the peace in this 
State. 
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Ssr. 10. Be it enacte<l. That the proyidoDs of this act a>»«n 
oxtrnil to aiul o in brace the Chattanooga, Harriaon, Oeorgetown and 
fliarloston Rniln^d Coni|Niny. the Nashville and Northwestern Bail- 
ri^ikil Comimny, the lA>uisvilIe and Nashville Railroad Oompanj, the 
Southwostoni RniIn>Ail, the McMinnville and Manchester Baiboad 
('om(mny, the Memphis ami Charleston Railroad Company, the Nash- 
ville and Southern Railroad Company, the Mobile and Ohio Railfoid 
r«>mi>Hny, the Nashville and Memphis Railroad Company, the Nasii- 
villo an«l Cincinnati Railroad Company, the East Tennessee and 
(icHirKiii Railnrnd Com()any, the Memphis, ClarksviUe and Louisville 
Railn>ad (Vmpany. and the Winchester and Alabama Railroad Com- 
pany, so far as the main trunk roads to be constnieted by said com- 
I>anies lie within the limits of this State, and not otherwise ; and said 
conipnnios shall have all the powers and privileges, and be subject to 
all the restriction? and liabilities contained in this act. JVcwmM^ 
that this act shall not extend to or embrace more of the road pro- 
poso<l to bo built by the Memphis, ClarksviUe and Louisville Railroad 
Com^mny, than that part which lies between the Kentucky line and 
the Nashville and North- Western Railroad or the Nashville and Mem- 
phis Railroad. And provideil further. That this act shall not extend 
to or embrace the East Tennessee and Creorgia Railroad Company, 
unless said company shall extend their road so as tp form a junction 
with the East Tennessee and Virginia Railroad at Enoxville; and in 
the event said company fail or refuse so to extend their said Railroad 
to make said junction, then all the rights, powers and privileges^ with 
the restrictions and liabilities of this act shall extend to any company 
that may be hereafter chartered for the purpose of building a railroad 
to make said connection : and in no event shall the provisions of this 
act extend to or embrace more of the East Tennessee and (Georgia 
Railroad, than the part which lies between Blair's Ferry and the city 
of Knoxville. And provided, That any lien now existing on the 
East Tennessee and Gcorgi^i Railroad, shall not prevent the issuance 
of bonds for its V^enefit as herein provided, but the affidavits required 
in the first section of this act, shall be deemed sufficient as applicable 
to said company, if it is stated in said affidavits that no lien has been 
created on said roa^l since the passage of this act. 

Sec. 11. Be it enacted, That the gauge of all of said railroads 
(unless connecting with roads in other States of a different gauge) 
shall be the same as that of the Nashville and Chattanooga Railroad, 
and not otherwise — and the iron rails to be put upon said road, shall 
not be less than eighty tons to the mile, if the U rail is used and not 
less than one hundred tons to the mile if the T rail is used. 

Sec. 12. Be it enacted, That the State of Tennessee expressly re- 
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serres the right to enact by the LegisUtore thereof, hereafter, all such 
laws as maj be deemed necessary to protect the interest of the States 
and to secure the State against any loss in consequence of the issoanoe 
of bonds, under the prorisions of this act. But in such manner as 
not to impare the Tested rights of the stockholders of the companies, 
Sbc. 13. Be it enacted. That it shall be the duty of the Goremor, 
from time to time, when there shall be reliable information glTcn to 
him, that any raUroad company shall have fraudolently obtained the 
igaianre of the bonds of the State, or shall have obtained any of raid 
bonds, contrary to the proTisioiis of this act, he shall notify the 
Attorney General of this State, whose duty it shall be forthwith to in* 
fltitute in the name of the State, a suit in the Circuit or Chancery 
Court of the county, of the place of busmess of the company, setting 
forth the facts. And when the fact shall satisfactorily appear to 
the Court, that any of said bonds shall have been fraudolently 
obtained, or obtained contrary to the true intent, meaning and 
(HOTisions of this act, then, and in such case, the Court shall 
<»der, adjudge and decree, that said road lying in the State, 
with all the property and assets of said company, or a sutBciency 
thereof shall be sold, and the proceeds shall be paid into 
tzeasniT, and it shall be the duty of the comptroller immediately to 
▼est the same tnstodcs, creating a rinking fund, as prorided (or in the 
7lh section of this act. And said company shall forfeit all rights and 
priTileges undo- the prorisions of this act. And the stockholders 
thereof, diaU be indindually hMkAe tor the payment of the bonds so 
JEraodnlently obtained by such company, and for all other losses that 
may fall upon the State, in oonseqoenee of the commi«iioo of any 
other fraud by sneh company, excepting such stockholders as may 
show to the aaad court that they were igoorsnt of or opposed the per* 
petration of ateh fraads by the company, 

Sbc 14. Be itenaeted. That in theereniaoy of the rotdn, fixtures 
or property beloBging to any of said roads shall be sold under the 
pronsKMis of tihis aet« it shaJi be the duty of the Oovem<^r to ap|x>int 
an agent for the 6tai«, who shall attend said sale, and protect the io^ 
tereet of tiie State, and shaJl« if im^mmjry to prvtsci said iMtefMst, hM^ 
inaaad road or property, in the name *4 the (1^4^, aud \\\ ^mm sajd 
agent diaJl purchase said road U^ the )M<h, the i^ov^rmf »hsJi ap- 
point a noraver, who dUaJJ take posse^sioo of mM f*M4 aad property^ 
and use Hie same as proyjkded tiriuiMM^ mtsU^^ vf this act, and 
said iveeiTer rtkall settle with the ijomptr^^ller seiMt-auouaJly untU the 
next meeting vi the i^eoeraJ ti^mmxhiy. 

Sbc. 1S« Be it eua<H«ed, The4. tA4s a^ shall be 4^tu^ aud taken 
to be a pnblk' af(^ as iv all pwpvses *4 iMMm, /^fi^i4U4, that should. 
any of liie coni^iauies hemkUMk^*; uujmmii^M, havi^ l/^tt/i fidk, i«nd 
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before the passage of this act, purchased or otherwise contracted for, 
upon their own credit, the necessary iron, rails, spikes, equipments, &c., 
for the road or roads, or any section or sections thereof, the bonds of 
tJie state shall be issued to such company or companies, as hereinbe- 
fore prescribed. Provided further^ that no company shall receive 
more than the amount per mile, hereinbefore prescribed. And pro- 
vided. That the provisions of this act shall only extend to one of the 
lines of said road proposed to be constructed by the Nashville and 
North- Western Hailroad Company, and the Nashville and Memphis 
Hailroad Company, between Nashville and the Tennessee River, and 
the company first obtaining hona fide subscriptions, as provided in 
the first section of this act, made known to the Governor as therein 
prescribed, shall be entitled to the provisions of this act for the whole 
distance from Nashville to its terminus on the Mississippi River and 
may cross the Tennessee River at any point between Ross' Ferry and 
a point one mile below White Oak Island. And the other 
company shall have power to connect their road with the 
one thus entitling itself to the provisions of this act for its whole 
distance, at any point they may select, and shall only be entitled to 
the provisions of this act from the paint of connection to its terminus 
on the Mississippi River, Provided, also, That if the Louisville and 
Nashville Railroad Company locate their road through Sumner 
County, by way of Gallatin, then the provisions of this act shall not 
extend to or embrace the Nashville and Cincinnati Railroad Com- 
pany, and the charter granted to said last named Company shall, 
in that event, be void. But should said road not be so located, 
and both companies desire to run their roads to Nashville, then the 
provisions of this Act shall extend to the company first obtaining 
iona/cZe subscriptions, as provided in the first section of this Act, 
made known to the Governor as therein prescribed, and the other 
company shall unite their road to the one so provided for, at some 
suitable point, at least ten miles north of Nashville, and the provisions 
of this Act shall extend to said road only from the point of connection 
to the Kentucky State line. Provided further, that the bonds of the 
State shall not issue to the Louisville and Nashville Railroad Com- 
pany, or to the Nashville and Cincinnati Raili'oad Company, as provi- 
ded in this Act, unless one of said companies shall agree to locate 
and extend its road across Cumberland river, at, or convenient to, 
Nashville or South Nashville, within ten years from the date of the 
passage of this Act. 

Sec. 16. Be it enacted, That the railroad companies specified in 
this act, and all other railroad companies hereafter incorp)rated in 
this State, shall have power to construct their roads so as to cross each 
other if necessary, by the main trunks or branches, or to unite with 
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each other, or with the branches thereof; and it shall be the duty of 
said companies, when required, to receive on their roads and 
branches, the full loaded freight cars from each other and the 
branches thereof, and transport the same to their destination, and re- 
turn them, without charging for the transportation of the goods, 
wares, merchandise, and produce therein, any greater rate of freight 
than they charge for similar goods, wares, merchandise, and produce 
in their own cars. Providedj that said companies shall not be com- 
pelled to receive such cars on their roads, unless they are constructed 
with the same gauge, and are of equal strength with their own cars, of 
which the principal engineer on the road of which it is proposed to 
require said cars to be transported shall be the judge. Provided, 
that the bonds of the State, proposed to be issued to the Memphis and 
Charlestown Rail Road Company under the provisions of this act, 
shall, in the event of their issuance to said company, be divided be- 
tween the main trunk line, proposed to be constructed by said com- 
pany, and the branch thereof, from the town of Moscow to the town 
of Sommerville, in the county of Payette, according to the respective 
lengths of said main trunk line and said branch ; and the lien of the 
State, as herein secured, shall continue upon said main line, and also 
upon said branch, until said bonds and interest are paid, as hereto- 
fore provided. 

Skc. 17. Be it enacted. That in all cases where bonds maybe issued 
to any of said companies, as provided in this act, the State of Ten- 
nessee shall be entitled to two directors in each company, to be ap- 
pointed by the Governor of the State, to which bonds may be issued. 

Sec. 18. Be it enacted, That when the Nashville and Chattanooga 
Railroad Company shall have completed twenty-five miles of their 
road, in addition to the eighty miles specified in the second section of 
the act, passed the 4th oi February, 1848, chapter 169, then the 
Governor of the State shall indorse and guarantee, in the name and on 
behalf of the State of Tennessee, the bonds of said company to the 
amount of one hundred and seven tv- five thousand dollars, and in 
like manner, when another section of twenty-five miles of said road 
shall have been completed, the Governor of the State, in the name and 
on behalf of the State, shall indorse and guarantee the bonds of said 
company to the additional amount of one hundred and seventy-five 
thousand dollars, and said bonds are to be indorsed and guaranteed in 
the same manner, and the same indemnity is to be furnished by said 
company for the protection of the State, and the like lien is to be* 
given, and the same character of bonds are to be indorsed and guaran- 
teed, as provided in the said act of the 4th of February, 1848. 
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Sec. 19. Be it enacted, That the aid contemplated by the first sec, 
tion of this act, shall only be extended to one of the roads chartered 
under the names of the Nashville and Southern Railroad Company- 
and the Tennessee and Alabama Railroad Company. Provided, That 
the first one of said roads which shall secure the subscription of the 
capital stock, for the construction of the same, shall be entitled to 
such aid. Provided further, if the Nashville and Southern Railroad 
Company first obtain the stock in their railroad, as provided in the 
first section of this act, and shall construct their road to the Tennes- 
see river, to the Mississippi State Line, or to a point between the 
Tennessee river and the Mississippi State line, then the Tennessee and 
Alabama Railroad Company may construct their road from the 
Alabama State line to intersect with the Nashville and Southern 
Railroad, at such point as said company may select, and the provisions 
of this act shall extend to the Tennessee and Alabama Railroad from 
the Alabama State line to said point of intersection. But if the 
Tennessee and Alabama Railroad Company first obtain the stock in 
their railroad, as provided in the first section of this act, and con- 
struct their road to the Alabama line in the direction of Florence, 
then the Nashville and Southern Railroad Company may construct 
their railroad from the Tennessee river, the Mississippi State line, or 
any point between the Tennessee river and the Mississippi State line, 
so as to intersect the Tennessee and Alabama Railroad, at such point 
as the company may select, and the provisions of this act shall extend 
to said railroad from said point of intersection, to the Tennessee river, 
the Mississippi State line, or to any point between the Tennessee river 
and the Mississippi State line. And the Nashville and Southern Rail- 
road Company, and the Tennessee and Alabama Railroad Company 
shall have power to unite or consolidate their stock if they deem it 
advisable, and upon such terms as the companies may agree upon. 
Provided also, that if the Memphis and Nashville Railroad Company 
shall not comply with the requirements of this act, and complete 
thirty miles of their road within four years ; or if the Nashville and 
North Western Railroad Company shall, in like manner, fail to com- 
plete thirty miles of their road within four years, then the Tennessee 
Central Railroad Company shall have all the rights, powers, privileges, 
and benefits, intended to be given by this act, to those companies 
respectively, under the same restrictions and limitations ; but the 
said Tennessee Central Railroad Company shall be allowed two years 
longer time, in which to prepare thirty miles of their road bed for the 
reception of the iron rails, and may then receive the aid of the State, 
in the issuance of bonds for their benefit, as prescribed in this act. 
Provided, that this provision shall not preclude any subsequent legis- 
lature from extending the time of four years, in which to complete 
any section of thirty miles of said Nashville and Memphis, or Nash- 
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yille and North Western Railroad. That each of said companies is 
hereby authorized and required to appoint an agent or agents to whom 
the bonds shall be delivered, and whose duty it shall be to control 
said bonds, and see that they are exclusively applied to the payment 
of the railroad iron and equipments, as provided for in this act, and 
for no other purposes whatever. And the said agent, before he re- 
ceives the bonds of the State, shall give bond and security, to be ap- 
proved by the Governor and payable to the State of Tennessee, for 
the application of the bonds or the proceeds thereof, to the purposes 
aforesaid. Provided, that before any bonds, under the provisions of 
this act, shall be issued to any agent of any railroad contemplated by 
this act, the president of any such company shall first deposit in the 
office of the Secretary of State, a full, true, and accurate list of all the 
stockholders, with the sums subscribed by each and every stockholder. 

Sec. 20. Be it enacted. That no road embraced in this act shall be 
entitled to State aid, unless it shall, within four years, complete at 
least one section of thirty miles, or the whole length of the road, if 
less than thirty miles long. 

Ten days after this statute, on February 2l8t, 1852, 
another Act was passed by the legislature of Tennessee 
containing, among other matters in no wise relevant to 
tlie present controversy, three sections in the following 
words : 

Sec. 7. Be it further enacted, That the different Internal Improve- 
ment Companies to whom the bonds of the State may be loaned 
under the different acts of the present Legislature, shall pay the ex- 
pense of engraving and preparing the same. 

Sec. 8. Be it enacted, That the Governor of the State shall cause 
to be engraved or printed, the bonds which may be issued under the 
acts of the present General Assembly — as a loan — to Internal Im- 
provement Companies, and the said bonds shall bear date on the 
first day of January prior to their issuance, and the coupons thereto 
shall be payable on the first days of January and July of each year. 

Sec. 9. Be it enacted. That the coupons shall be signed and num- 
bered by the comptroller, and the bonds shall be countersigned, 
sealed and numbered by the Secretary of State, and upon delivering 
said bonds to the company authorized to receive the same, the Sec- 
retary of State shall take a receipt, reciting the number, date and 
amount of said bonds in a well bound book to be deposited in his 
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office, and the Comptroller and Secretary of State shall each be en- 
titled to receive twenty-five cents for each bond so prepared, to be 
paid by the party receiving said bonds. (Chapter 153, Laws of 
1852, p. 222.) 

The State of Tennessee delivered larsje amounts of ita 
internal improvement bonds authorized by the foregoing 
Acts to the respective railroad companies. The tenor 
of these bonds was as follows : 

$1000 $1000 

No. UNITED STATES OF AMERICA. No, 

Know all men by these presents : That the State of Tennessee ac-^ 
knowledges to owe to 

, or order, One Thousand Dollars of the lawful money 
of the United States of America, which the said State promises to 
pay in the city of New York, on the day of , 18 , 

with the interest thereon, at the rate of six per cent, per annum, ac- 
cording to the tenor, and upon the presentation of the coupons here- 
unto attached. For the payments of said sums of money, and the 
interest thereon, at the times and place, and in the manner aforesaid,, 
the faith of the said Stat-^ of Tennessee is irrevocably pledged, thia 
bond being issued in pursuance and by authority of an act of the 
Legislature of Tennessee, &c. 

The coupons were as follows : 

30. The Treasurer of the State op Tennessee 30. 

Will pay the bearer Thirty Dollars, in the city of New York, on 
the first day of January, 1877, being t^e semi-annual interest then 
falling due on bond No. 

Comptroller, 

During the interval between the passage of these 
Internal Improvement Acts of 1852 and February 25^ 
1869, when the hostile legislation hereinafter mentioned 
is supposed to have been initiated, the Legislature of 
Tennessee enacted sundry statutes supplementary to or 
amendatory of the internal improvement system so 
adopted in 1852. Whether any of these intermediate 
statutes can materially influence the principal questions 
presented is an incidental point to which attention will 
be neceesary, as an opinion upon it is desired. 
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The bondholders whose interests I represent hold 
under the Internal Improvement Act of 1852 and the 
said intermediate statutes. Subject to the inquiry just 
mentioned those bondholders may, for the sake of 
brevity, be jceferred to in this statement, and in your 
answer to it as claiming under the said laws of 1852. 

Tlie bonds issued under these internal improvement 
laws of 1852, and under the above mentioned inter- 
mediate statutes, which were delivered to the respective- 
companies and negotiated by them, all on their faces^ 
in some form of expression referred to the said internal 
improvement laws and purported to be issued under 
the same. The bonds, with their coupons thus issued 
and negotiated, were respectively countersigned, sealed,, 
numbered and registered as required in the ninth sectioui 
of the said Act, passed February 21, 1852, chapter 153,. 
{ante p. 1 5). 

The Bank of Tennessee, mentioned in the Act of 
1852, was created by the State, and having no other 
stockholder, was owned wholly by the State. It was,, 
of course, employed by the State as its fiscal agent. 
As convenience obviously dictated, the companies re- 
ceiving State aid under the internal improvement laws,, 
generally, and it is supposed without exception, em- 
ployed this bank to make their payments of interest on. 
the State bonds loaned to them respectively. The civil 
war, or other causes, broke up the regular course of 
things under this arrangement, and during the conflict 
little or no attention was paid to the rights of creditors. 
Interest was not paid after the commencement of hos- 
tilities. Some measures designed to provide for it were 
adopted after the close of the war. The Bank of Tenn- 
essee went out of existence during or at the close of the 
war. 
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See Resoluiions of the Legislature^ May %Oth and 29th^ 
printed in the Laws of Tennessee^ 1865, /)^. 156, 157 
and 160. 

Also J Act of Jvm.e 9, 1865, same volume^p, 53. 

Act of February 16, 1866, laws of that yeavy p, 37. 

After several of the companies referred to had received 
and negotiated State bonds in the manner contemplated 
by these internal improvement laws of 1852, and when 
the common State debt of Tennessee, by reason of the 
non-payment of interest thereon, had become greatly 
"depreciated, say about and subsequently to February 
S5, 1869, it was asserted that the holders of the bonds 
issued under the internal improvement system, were 
merely common creditors of the State, and that they 
had no interest in the lien provided by the laws of 
1852 ; that such lien was the exclusive property ot the 
State, and by the State might be appropriated to other 
purposes, or released or disposed of as the State Legisla- 
ture might think fit. In conformity with this sugges- 
tion, and with certain legislation adopted for the pur- 
pose of sanctioning it, commencing on February 25, 
1869, various operations in the depreciated common 
debt of Tennessee were set on foot, all aiming at the' 
destruction of any claim which the holders of State 
bonds issued under the internal improvement laws of 
1852 might have through the lien created by those laws, 
This series of legislation so adopted in hostility to the 
holders of bonds issued under the said internal improve- 
ment laws of 1852, commenced with the Act of Feb- 
ruary 25, 1869. That Act, and all those subsequently 
adopted \yhich are supposed to have any important 
bearing on the questions under consideration, are here- 
after set forth. 

The hostile legislation to which attention is now 
directed, so far as its terms might possibly work any 



19 



prejudice to the bondholders under the syBtem in- 
augurated in 1852, all went upon the notion just 
stated, i. «., that the debt of the companies was to the 
State alone, and therefore that the State could release 
or transfer the debt, and the lien for its payment, on any 
terms or for any purpose 'she saw tit to approve. It 
was said to be the States' absolute property, a part of 
the public domain. That legislation is as follows : 

An Act to Liquidate the State Debt, contracted in aid of Bailroad 
Companies in the State of Tennessee. Passed February 25th, 
1869, Lawsp, 50. 

Whereas, under the General Internal Improvement Laws of the 
State, passed from time to time, aid has been granted to variooH 
railroad companies by the loaning of the six per cent, bonds of the 
State, to enable said companies to iron, equip, build and bridge, and 
for other purposes, which is now secured to the State by a first mort 
gage or lien on the franchise, property and fixtures of respective rail- 
road companies; and. 

Whereas, it is desirable for the general welfare of the State, that 
the State shall be reimbursed such amounts as have been advanced 
to the different railroad companies as fast as may be practicable; 
therefore. 

Sec. 1. Be it enacted by the General Assembly of the State of Ten- 
nessee, that the respective railroad compai^es, or either of them that 
have created indebtedness to the State, are hereby authorized to re- 
pay any amount of the principal of such indebtedness as they have 
respectively created in the bonds of the State, in such amount, and 
at such times, as may be practicable ; Provided, however, that nothing 
in this Act shall be so construed as to release said railroad com- 
panies from any lien which the State may have on the same for any 
unpaid interest now due on said bonds of the State authorized to be 
surrendered by this Act. 

Sec. 2. Be it further enacted. That any railroad company or com- 
panies repaying any indebtedness due the State under the provisions 
of this act, are authorized to issue bonds of equal amount and de- 
nomination with the bonds of the State paid and delivered up for can- 
cellation, as hereinafter provided, which said Railroad bonds so 
issued in lieu of any equal amount of State bonds, shall be certified to 
by the comptroller, and entered in a book to be kept for that purpose 
with date, number and amount, and shall be a lien pro rata m amount, 
and of equal validity and effect with the unretired part of the State 
indebtedness upon such Railroad and all its property, franchises, fix- 
tures and material. 
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Sec. 3. Be it further enacted, That in order to facilitate the rail- 
road companies that may wish to avail themselves of the provisions 
of this act in repaying the indebtedness due to the State, respectively, 
they, or any of them, are hereby authorized to consolidate their pro- 
perty — in whole or iu part — with other railroad companies, and issue 
bonds and stock as provided for in the second section of this act, and 
may adopt the corporate franchise of either of the roads as the stockhol- 
ders may elect, and each railroad company paying its indebtedness, and 
such railroad companies as may consolidate under the provisions of 
this act, are hereby authorized to determine by a vote of the stock- 
holders of said company or consolidated companies, the number of 
directors of such company, and elect the same under the new organi- 
zation, and that the said directors, so elected, shall, according to the 
by-laws and rules of said corporation, elect one of their number pre- 
sident of said company 

Sec. 4. Be it further enacted. That the comptroller of the State 
shall receive from the railroad companies, or any of them, bonds of 
the State in such amounts as may be presented and cancel the same 
in the presence. of the officer or agent of the railroad company paying 
therein, and execute to said railroad company or companies, du- 
plicate receipts for the amount and number of said bonds sn paid in, 
and it shall further be the duty of the comptroller to certify on the 
bonds of any railroad company or companies repaying indebted- 
ness due to the State, that the same has been paid, and that the 
so certified (bonds) are secured by first mortgage ; Provided, 
That said railroad congpanies shall liquidate their indebtedness, 
prior to the maturity of the bonds that have caused said indebted- 
ness ; and be it further provided, that said bonds when executed 
by the respective railroad companies or either of them, shall be 
deposited with the comptroller of the State, whose duty it shall be to 
deliver said bonds, or any number of them to the president and direc- 
tors of the company, on the deposit by said president and directors or 
authorized agent — an equal amount of the six per cent, bonds of the 
State of Tennessee, with unpaid coupons attached, and the company's 
first mortgage bonds, authorized to be issued by this act shall have no 
validity or value except the comptroller's certificate is affixed on the 
face of each bond, that said bond is executed — and issued and by 
virtu,e of law taken the place of a bond of the State, and is a first 
mortgage bond. 

Sec. 5. Be it further enacted. That the comptroller shall be en- 
titled to a fee of one dollar on each thousand dollars of the bonds certi- 
fied as aforesaid, to be paid by the railroad company for which the same 
is done, and it shall be lawful for the comptroller to discharge the 
duties imposed by this act, by and through an agent in the city o 1 



21 



New York, and all the provisions of this act shall attach to and 
become a part of the charter of any railroad company or companies 
acting under it. 

Sec. 6. Be it further enacted, That by and with the consent of 
the board of directors of any railroad company in this State under 
the General Improvement Law, passed the 11th of February, 1852, 
and all the amendments thereto, that any person or corporation may, 
by paying the indebtedness of such railroad company to the State in 
the bonds of the State, as provided for bylaw, be, and they are hereby 
substituted and entitled to all the liens against said company for the 
payment of said debt that the State had or has by law, and the Gover- 
nor and Secretary of State shall give such party or parties paying 
such indebtedness a certificate, showing the facts, which shall be 
evidence against £>aid company of such indebtedness to said in- 
dividuals or corporation. 

Sec. 7. Be it further enacted. That any person or persons may, 
with the consent and approbation of any railroad company which is 
indebted to, and for which the State of Tennessee holds a lien, pay 
the said debt — so far as the State is concerned — in the bonds of the 
State — or any coupons of* bonds at par, and the person or persons so 
paying the debt of any railroad company with the consent of such 
railroad company, shall, upon filing with the treasurer of this State, 
the written assent of said railroad company, under the corporate seal 
of said railroad company, be entitled to have and hold all the lien or 
liens which the State of Tennessee had or has upon said railroad or 
its property, and shall have the same right to enforce the game, which 
the State of Tennessee had, the object and intent, being to place the 
person or persons so paying, with the consent of said railroad com- 
pany, in the same position and with the same rights which the State 
of Tennessee had previous to and before the said payment, and with 
full power to enforce the same. 

Sec. 8. Be it further enacted, That any person or persons who 
may, with the consent and approbation of any railroad company, pay 
any part or portion of the indebtedness of such company, as provided 
^n Sec. — , shall have, hold, and be subrogated in all the rights, 
privileges and lien or liens of the State, to the extent of, and in pro- 
portion to the amount of such indebtedness, with the same rights and 
privileges the State now has to the extent of such payment or pay- 
ments; Provided, The passage of this act shall not decrease the lien 
of the State upon any railrqad of the State, until the entire claim 
of the State is fully liquidated, or affect the interest of the present 
bondholders of the State; Provided, That railroad companies which 
have issued second mortgage bonds, availing themselves of the pro- 
visions of this act, shall file with the comptroller bonds of the same 
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series as those loaned to such company, for which the State holds 
a first mortgage lien ; Provided, The bonds to be issued by the com- 
pany, under the provisions of this act, shall not have a longer time to 
run than the bonds of the State thus released and cancelled. 

Sec. 9. Be it further enacted ; That this act shall take effect from 
and after its passage. 

An Act tob the Payment op the State Debt. 

Passed January 20, 1870, Laws, page 61. 

Sec. 1. Beit enacted by the General Assembly of the State of 
Tennessee, That an Act, entitled, ** An Act to liquidate the State debt 
— contracted in aid of railroad companies in the State of Tennessee,'* 
passed February 25, 1869 — be, and the same is hereby amended, so as 
to allow any railroad company which may be indebted to the State by 
reason of the bonds of the State loaned to said railroad company, to 
pay into the State, in liquidation of the principal of said indebtedness* 
any of the legally-issued six per cent, bonds of the State of Tennessee 
outstanding, without regard to series or number; and such payment 
shall, to the extent made, be a full and perfect discharge of the lien 
which the State holds upon the property of such railroad company, 
held by virtue of the bonds of the State issued to such railroad com- 
pany, whether they be the same bonds or the same series of bonds 
issued to said company under the act passed February 11, 1852, and 
acts amendatory thereof, or not. 

Sec, 2. Be it further enacted, that railroad companies issuing their 
own mortgage bonds under the provisions of the act which this is in- 
tended to amend, be allowed to fix the rate of interest which the said 
bonds of the railroad company are to bear; and all laws in conflict are 
hereby repealed. Providedy That when said railroad companies owe 
interest already due, coupons past due shall be taken by the comptroller 
or treasurer in discharge of such indebtedness for interest. 

Sec. 8. Be it further enacted, that when any company under the 
provisions of this act shall pay into the treasury of the State bonds 
which have been issued by the State to said company, the said bonds 
shall be cancelled ; but should any company, in discharge of its own 
debts, pay into the treasury any bonds that were issued to other com- 
panies, that may still be indebted to the State, such bonds so paid in 
shall not be cancelled, but shall be held by the State as purchased 
bonds, retaining a lien for the State upon the road to which said 
bonds were originally issued until the debt of said road to the State 
shall be fully discharged, when the bonds so held shall be cancelleds 
Providedf That the provisions of this act shall not be so construed a ; 
to allow the payment and satisfaction of debts created by bonds issued 
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by the State, and upon which the State is secondarily liable, nor to 
the payment of the sinking fund, now required by law— of the rail- 
road companies of this State. 

An Act to fund the JlocUing debt of the State. Passed 

Feb. 24cthy 1870 ; Laws, p. 93. 

Sec. 3. Beit further enacted, That the amount of interest now 
due, or that may fall due by the 1st day of January, 1872, to the 
State, on bonds issued to railn>ad companies, may be paid by said com- 
panies on the bonds of the State or past due coupons, as the said com- 
panies may elect ; and the Comptroller of the State is hereby author- 
ized and instructed to receive said bonds or coupons in payment of the 
said interest due to the State by said railroad companies ; Provided^ 
that no railroad company in this State shall be entitled to the pro- 
visions of this section, unless they have paid or shall pay, in cash, fi^ty 
per cent, of the amount of interest due and owing to the State by such 
railroad companies on the 1st day of July, 1869. 

An Act to amend an Act to Fund the Floating Debt of 
ths State, passed February 24, 1870. Passed Dec. 21, 
1870/ Laws,p.2Z. 

Skc. 1. Be it enacted by the General Assembly of the State of Ten- 
nessee, That no railroad company shall hereafter be allowed to dis- 
charge the due interest of its indebtedness to the State, in bonds or 
coupons of bonds, unless such payment is made in past due bonds or 
past due coupons of the bonds of the State of Tennessee. 

Seo. 2. Be it further enacted. That any provisions in the Act to fund 
the floating debt of the State, passed Feb. 24, 1870, inconsistent with 
this Act, be, and the same is hereby repealed,. so far as it applies to 
due interest ; and that this Act take effect from and after its passage, 
the public welfare requiring it. 

An Act authorizing the saU and Transfer of the Interest 
of the State in delinquent Railroad Companies. 
{Passed July 5th, 1870, Laws, p. 126.) 

Whereoi, Under an Act of the General Assembly of the State of 
Tennessee, passed December 7, 1867, entitled ** An Act to amend the 
Internal Improvement Laws of this State, passed February 11, 1862,'* 
the Governor, Secretary of State, and Comptroller, are empowered, in 
their discretion, upon the failure of any of the railroad companies 
mentioned in said Act, ** for two consecutive years, to pay the interest 
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that may accrue upon the bonds loaned to them severally," to sell the 
railroad track, railing, rolling stock, etc., upon such terms and con- 
ditions as they may deem best to secure the interest of the Stasite, 
'* and shall retain of the proceeds of said sale the amounts loaned to 
said companies, and the interest due on the same, with expenses of 
said sale,'* and, 

Whereas, " The time has arrived when it is necessary to protect the 
interests of the State, and to secure the State from loss, in conse- 
quence of the issuance of bonds to the several railroad companies of 
the State, that a sale should be made of the interest of the State in 
each and every railroad company in this State, which has heretofore 
failed to pay the interest that has accrued on the bonds of the State 
loaned to it, or which may hereafter fail to pay the interest as it ac- 
crues on the bonds of the State loaned to it; and. 

Whereas, It is important to relieve the people of the burden now 
upon them, and by wise legislation endeavor to restore the public 
credit, which can be done by a proper enforcement of the legal rights 
of the State of Tennessee as against said railroad companies so in de- 
fault ; therefore. 

Section 1. Be it enacted by the General Assembly of the State of 
Tennessee, That the Governor of the State, Secretary of the State, 
and Comptroller of the Treasury, and Robert J. McKinney, of Knox 
County, Francis B Fogg, of Davidson County, and Archibald Wright, 
of Shelby County, be, and the same are hereby appointed Commission- 
ers to sell the interest of the State of Tennessee in all the railroad 
companies of the State, " to whom the bonds of thn State have been 
loaned, by the Act of December 7, 1867, or former Acts, and which 
have failed, for two consecutive years, to pay the interest that have 
accrued upon bonds loaned to them severally;*' and also in all rail- 
road companies th*at may hereafter fail to pay the interest that may, 
or has, accrued on the bonds loaned to them severally, or that are now 
in default of payment of the interest which has accrued upon the 
bonds loaned to them severally, with full authority to make and per- 
fect said sales in all cases where the said companies can dispose of 
the interest of the State of Tennessee in the defaulting railroad, for a 
sum of money equal to the amount of the bonds of the State of Ten- 
nessee, with unpaid interest due upon them, and which bid may be 
discharged and satisfied by an equal amount of the bonds of the State 
of Tennessee, with accrued interest, legally issued by the State of 
Tennessee, in aid of said railroad company, or for any other purpose, 
and with full power to place the purchaser or purchasers in the quiet 
possession of the railroad so purchased. 
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Sec. 2. Be it further enacted, That if any receiver, who shall 
have control of any, or either, of the railroads of the State, and 
which road may be sold by the Commissioners, under the first 
section of this Act, shall refuse to give possession of said railroad 
track, railing, rolling stock, etc., to the purchaser upon demand, 
the Governor of the State shall issue his warrant to the sheriffs of 
the different counties through which the road may run, command- 
ing them to put the purchaser or purchasers in possession of the 
railroad, its property and effects, and the receivers so refusing 
shall be guilty of a high crime, and, upon conviction, shall be fined 
in a sum of not less than one thousand dollars, and imprisoned at 
the discretionof the Court. 

Sec. 3. Be it further enacted, That in the event said Commis- 
sioners cannot sell said defaulting railroads, or either of them, for 
the amount and upon the terms as prescribed in the first section 
of this Act, then the said commissioners are authorized, after 
giving such public notice as they may deem advisable or necessary, 
to receive sealed bids from any person, persons or corporation, for 
the purchase of either of the delinquent railroads of the State, and, 
after giving thirty days' notice of the time and place, shall open 
the bids so made, and the said Commissioners will report to this, 
or some subsequent General Assembly, the best bid offered, with 
such recommendation as to them may seem best for the interest 
of the State, for the approval or rejection of the General Assembly. 

Sec. 4. Be it further enacted, That no less than four of the 
Commissioners named in this Act shall be competent to perform 
any duties required by this Act. 

Sec. 5. Be it further enacted, that the Commissioners, in mak- 
ing a sale of the interest of the State in any of the railroads, shall 
^ve the preference to the purchaser or purchasers, who will obli- 
gate himself, or themselves, to operate the road so purchased over 
its entire line, from terminus to terminus ; and that as the public 
welfare requires it, this Act shall take effect from and after its 
passage. 

An Act to Amend the Act of 1870, chapter 79, for the sale of Interest 
of the State in Delinquent Railroad Companies, passed July 1, 
1870. Passed Dec. 22, 1870, Laws, p. 25. 

Whereas, in the recent attempt to sell the State's interest in said 
roads, various legal questions arose, presenting serious obstacles 
to a sale under the Act of 1870, which it is deemed expedient and 
necessary to obviate before the interest of the State in said roads 
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shall be again offered for sale ; and whereas^ by the Act of 1852, 
chapter 151, section 12. the right is expressly reserved to the State 
to enact all such laws in the future as should be deemed necessary 
to protect the interest of the State, and to secure the State against 
any loss in consequence of the issuance of bonds under the pro- 
visions of said Act in such manner as not to impair the vested 
rights of stockholders of the companies ; therefore, 

Section i. Be it enacted by the General Assembly of the State 
of Tennessee. That a bill shall be immediately filed in the 
Chancery Court at Nashville, in the name and behalf of the State, 
to which all the delinquent companies, the respective stockholders,, 
holders of the bonds, creditors, and all persons interested in the 
said several roads shall be made parties defendants and shall be 
brought before the Court in the mode prescribed by the rules of 
practice in chancery established in the State, except as other- 
wise herein provided. And said Court is hereby invested with the 
exclusive jurisdiction to hear, adjudicate and determine all ques- 
tions of law and matters of controversy of whatever nature, 
whether of law or of fact that have arisen or that may arise 
touching the rights and interest ot the State, and also of the 
stockholders, bondholders, creditors and others in said roads ; 
and to make all such rules, orders and decrees interlocutory and 
final as may be deemed necessary in order to a final and proper 
adjustment ot the rights of all the parties, preliminary to a sale 
of the interest ot the State in said road. Also to declare the 
exact amount of indebtedness of each of said companies to the 
State ; and likewise to define, as may be thought proper, 
what sltiall be the rights, duties and liabilities of a purchaser 
ot the State's interest in said roads, or either of them, and what 
shall be the reserved rights of said companies, stockholders, and 
others respectively, as against said purchasers after such sale,, 
under the existing laws of this State. 

Sec. 2. Be it further enacted. That the Judge of said Court is 
hereby empowered and specially requested to appoint a Special 
Term of said Court, to be held on the first Monday in March, 
1 87 1, for the purpose of expediting a speedy determination of the 
various matters contemplated by this Act ; and it shall be the 
duty of the Clerk of said Court immediately on the filing of said 
bills, to issue process and make publication in the manner before 
indicated, requiring the defendants to appear at said Special 
Term ; and the defendants shall be severally required at said term 
to put in such defense to said bills as they rftay respectively deem 
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proper, provided that it be consistent with the Code. And in 
order to save expense, said parties, or any of them, may, in person 
or by attorney, with the consent of th« attorney for the State, 
make an agreed case, submitting all such questions as they may 
think proper, to the immediate decision of the Court. And it is 
further provided, that in the discretion of the Court, formal plead- 
ings may be dispensed with by a simple statement on the record 
of the points or matters relied upon by the parties and sought to 
be decided by the Court. 

Sec. 3. Be it further enacted. That if an account, on behalf ot 
either of the parties, shall seem to the Court proper and neces- 
saiy, touching any matters of fact in issue between the parties, an 
immediate reference of the same shall be made to the clerk and 
master, or, if thought preferable, to such special commissioners 
as the Court may appoint, who shall proceed at once to take such 
account, and make a report to an adjourned term of the Court, 
within such period as the Court shall limit, not exceeding twenty 
days from the date of the decree ordering the account. And at 
such adjourned term, final action shall be had upon said report. 
But the taking of such account shall not postpone the determina- 
tion of all such questions of law presented by the parties as are 
not involved in the matters of account ordered to be taken. 

Sec. 4. Be it further enacted, That competent counsel shall be 
retained on behalf of the State, by the commissioners, whose duty 
it shall be, immediately on the passage of this act, to file a bill in 
said Chancery Court, so framed as to elicit a determination by the 
Court, of all questions of law and matters of controversy now exist- 
ing, or that may hereafter arise between the State and any or all 
of the parties interested in said roads, and to conduct the suit and 
superintend its progress, with a view to the speediest practicable 
determination ; and for such services, said counsel shall be paid 
a fair compensation out of the public treasury of the State. 

Sec. 5. Be it further enacted. That upon a final decree being 
made by the Chancellor, settling the rights of the parties, either 
party shall have the right of appeal on writ of error to the Su- 
preme Court, in the usual mode, except that the time for prose- 
cuting a writ of error is hereby limited — in view of the urgent 
public necessity for a speedy determination— to thirty days from 
the final decree ; and, ih case of an appeal or writ of error to the 
Supreme Court, a transcript of the record or such part thereof 
as may be thought necessary, shall be filed in the office of the 
Supreme Courts at Nashville within said period ol thirty days. 
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Sec. 6. Be it further enacted. That in case of an appeal or 
writ of error to the Supreme Court, as herein provided for, the 
Judges thereof, in view of the pressing exigencies of the State, 
are hereby specially empowered, and respectfully requested, as 
soon as the transcript of the record shall be filed in the office of 
said Court, if then in session, to take up and finally dispose of 
the case, in preference to all other cases on the docket, and, if 
not in session, to appoint a Special Term lor the immediate hear 
ing of the same. 

Sec. 7. Be it further enacted, That in case any of the said rail- 
road companies should decline a contest with the State, in regard 
to the sale of the State's interest in their roads, a sale may at once 
be made, and, upon the final determination of any controversy 
that may arise between the State and any of said railroad com- 
panies, in the Chancery or Supreme Court, the interest of the 
State, in such roads, shall immediately be brought to sale by the 
commissioners. 

Sec. 8. Be it further enacted. That a specific value shall be fixed 
upon the State's interest, in each of said roads, by the decree of the 
Court, and the commissioners shall be authorized to dispose of 
the same at such valuation, either at public or private sale, as they 
may judge most advisable ; and if a sale of any of the roads can- 
not be made at such valuation, the same shall be sold for the 
highest price that can be obtained. 

Sec. 9. Be it further enacted, That the interest of the State in 
either of said railroad companies may be sold on time, and the 
amount agreed to be paid by the purchasers may be discharged 
in any of .the outstanding legal bonds of this State; but a sale on 
time shall be upon the following expressed conditions : The pur- 
chaser at the time of sale shall pay, or deliver to the Governor, at 
least one-fourth of the amount agreed to be paid, in legal bonds 
of the State, and shall execute a bond with sufficient security, to 
the Governor, for the delivery of the remainder of the bonds to be 
paid at intervals of one, two and three years from the date of the 
sale, in like legal bonds of the State, and also to pay into the trea- 
sury from the time of his purchase, an amount equal to the inter- 
est accruing semi-annually from the remaining three-fourths of 
the bonds, to be thereafter delivered by him, until the whole 
amount shall be delivered to the Governor;^ said interest to be paid 
as the coupons mature; and it is expressly declared that the failure 
of the purchaser to pay or deliver to the Governor, any subsequent 
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nstallment of bonds as above provided, when the same shall fall 
due, shall work an absolute forfeiture to the State of all and every 
payment previously made ; and in addition, his interest in such 
road shall be resold by the commissioners, after forty days' notice, 
to meet the default in payment by him. 

Sec. io. Be it further enacted, That upon the sale of any ot 
the franchises of either of the railroad companies by the com- 
missioners under the provisions of this Act, all the righ ts, privi- 
ieges and immunities appertaining to the franchises so sola under 
lits Act of incorporation and the amendments thereto, and the 
general improvement law ot the State, and Acts amendatory there- 
of, shall be transferred to and vest in such purchaser, and the 
purchaser shall hold said franchise, subject to all liens and liabili- 
ties in favor of the State as now provided by law against the 
railroad companies. 

Sec, ir. Be it further enacted, That whenever hereafter any 
existing railroad company, to which bonds of the State have been 
issued or loaned, or any railroad company to be hereafter created, 
shall fail to pay to the State the interest due thereon for the benefit 
of the bondholders, or should fail to pay in as required by law the 
sinking fund, they may be proceeded against in the Chancery 
Court at Nashville, in the same manner as above provided in regard 
to existing delinquent railroads. 

An Act to enable the Railroad Commissioners for the State for 
the sah of delinquent railroads to perfect their sales^ and 
place the purchasers in possession. 

Passed Nov. i6th, 1871 — Laws, p. 34. 

Whereas^ The Commissioners are hindered to some degree in 
the final consummation of one or more of their contracts of sale 
by reason of litigation on the part of adverse claimants, and 

Whereas, In one or more instance of sale — the option is reserved 
to the purchaser or purchasers of taking the interests of the State 
in the road contracted to be purchased by him or them ; and 

Whereas, It is manifestly to the interest of the State that the 
work entrusted to the said Commissioners should be completed at 
the earliest day practicable. Therefore 

Section i. Beit enacted by the General Assembly of the State 
ot Tennessee, That with the view of removing all embarrass- 
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ments, and facilitating the accomplishment of the purposes above 
indicated, the said Commissioners, viz.; the Hons. Robert J. Mc- 
Kinney, Francis B, Fogg, Archibald Wright, the Governor, the 
Comptroller and the Secretary of State, or a legal quorum of their 
number, be and they are hereby authorized and fully empowered 
to make and carry into full effect, on the part of the State, any 
settlement or adjustment with parties litigant adversely to the 
State that to them may seem equitable between the parties — and 
advantageous to the interests of the State. 

Sec. 2. Be it further enacted. That in the event — the purchaser 
or purchasers in any of the sales so made by the Commissioners, 
in which was reserved to him or them the option of taking the 
State's interest, should elect to take the interest of the State, then 
said sale is hereby ratified, sanctioned and confirmed ; and said 
Commissioners are hereby authorized— and fully empowered — 
to place the said purchaser or purchasers in full possession 
of said road so purchased, and all its appurtenances, in the 
manner provided for in sections i and 2 of an Act passed July 5, 
1870, entitled, "An Act authorizing the sale and transfer of the 
interest of the State — in delinquent railroad companies," any act 
or acts with regard to the qualification or appointment of Re- 
ceivers, to the contrary notwithstanding. 

Sec. 3. Be it further enacted. That in any instance where the 
said Commissioners, including specially the Governor, Comp- 
troller, and Secretary of State, may have contracted to sell the 
railroad track, railing, rolling stock, &c., of any railroad company, 
which, for two consecutive years prior to said sale, may have 
failed to pay the interest accrued upon the bonds loaned to it by 
the State, and which may have accepted aid from the State under 
an act passed December 7th, 1867, entitled, "An act to Amend 
the Internal Improvement Laws of the State," passed February 
nth, 1852, in such case the sale so made shall be valid and opera- 
tive, as against the State ^ and said company, to all intents and 
purposes, to transfer — (without warranty of title to the interests of 
said company) said railroad track, railing, rolling stock, &c., to the 
purchaser or purchasers in said sale. 

Sec. 4. Be it further enacted. That upon the consummation ot 
the sale of any railroad, or the State's interest therein, that may 
have been leased by act of the General Assembly, with the 
reserved right to the State to terminate the same, then the said 
lease shall instantly terminate, and the State be no further liable 
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for any expenditures by the lessee upon said railroad, nor for any 
further losses resulting thereafter from the operation ot the same. 

Three Acts, prior in date to the hostile legislation above 
set forth, have been referred to in argument as giving 
some support to the sales and judicial proceedings here- 
after mentioned. Perhaps the following statement 
concerning these Acts may be useful : The 5th and 
6th sections of an Act passed February 21, 1856, Cliap- 
ter 120, Laws of 1856, pp. 144 -5, are as follows : 

Sec. 5. Beit further enacted, That it shall be the duty of the several 
railroad companies in this State, who have received, or may here- 
after receive, bonds of the State, or the endorsement of their bonds 
by the State, to aid in the construction ot their several roads, under 
the provisions of the Act of 1851, 1852, and the Acts amendatory 
thereto, at the expiration of five years from the issuance or endorse- 
ment of their solid several bonds, annually to set apart and pay 
over to the Treasurer of the State, two per cent, per annum upon 
all bonds which have been, or may hereafter be, issued or endorsed 
as aforesaid, as a sinking fund for the ultimate redemption of the 
bonds issued or endorsed, as aforesaid, which sinking fund when 
paid over, the Governor, Comptroller of the Treasury, and Presi- 
dent of the Bank of Tennessee, shall invest in the bonds of the 
State, and reinvest all accruing interest in like securities ; and 
they are hereby constituted a Board of Commissioners for the man- 
agement, government, and control of said sinking fund. 

Sec. 6. Be it further enacted. That should any of said railroad 
companies fail, or refuse to comply with the provisions of the fitth 
section of this Act, it shall be the duty of the Governor forthwith 
to notify the Attorney-General of the district, in which is situated 
the place of business of said company failing or refusing, as atore, 
said, of the fact; and thereupon the Attorney-General shall imme- 
diately proceed against said company to collect said sinking fund- 
in the manner prescribed in the sixth section of the Act, entitled 
-"An Act to establish a system of internal improvements, in this 
State," passed February 11, 1852. 

An act to provide for the equalization and investment 
of the sinking fund, on the bonds issued to or endorsed 
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for railroads in this State. Passed March 20, 1860^ 
Laws, p. 90, chap. 93. 

Section i. Be it enacted by the General Assembly of the 
Stath of Tennessee, that the moneyor bonds, that have heretofore, or 
may be paid by the cities or railroad companies in this State, to the 
Sinking Fund Commissioners, by the ist of January, 1860, together 
with the accruing interest thereon, to that date, shall be passed di- 
rectly to the credit of the party having so paid the same, and be a 
release to said party for that amount on the debt due by them to the 
State of Tennessee. 

Sec. 2. Said bonds shall all be cancelled by said commissioners, and 
if endorsed bonds of any railroad company shall be cancelled as here- 
inafter provided for the cancellation of State bonds, and shall be de- 
livered over to said company or corporation, taking the President's 
of said company, or the Officers' of said company receipt for the same, 
which receipt shall be filed and a copy of the same placed upon a 
book, which the said commissioners shall keep for that purpose. If 
State bonds, they shall be cancelled, and filed in the office of the Sec- 
retary of State, as hereinafter provided. 

Sec. 3. That after the first day of January, i860, all railroad com- 
panies, or city corporations, who have or may hereafter receive the 
bonds of the State, or its endorsement of their own bonds, under the 
General Internal Improvement Law of this State, or any other law, 
shall be required to pay two and one half per cent, per annum, as a 
sinking fund, on the amount of the bonds so issued or endorsed by 
the State for said company or corporation, to be paid in equal install- 
ments, on the first days of April and October, five years after the date 
of said bonds, and annually thereafter. 

Sec. 4. All bonds issued during any one year, shall be dated on 
the first day of January of that year. 

Sec. 5. Said companies or corporations may pay said sinking fund 
in cash, or in the like character of bonds, that may have been issued 
or endorsed by the State for said company at their face or par value. 

Sec. 6. If paid in money, the commissioners shall invest it im- 
mediately in the bonds of the State, and shall have the same canceled 
and filed as heretofore provided. Such bonds are to be of the same 
character as those issued to such company or corporation. 

Sec. 7. The sinking fund, when paid, in all cases shall be passed 
directly to the credit of said company or corporation, and be a re- 
lease to said company or corporation, from that amount due by them 
to the State. The commissioners shall issue a receipt to each com- 
pany or corporation for such payment, retaining a duplicate in a well 
bound book kept for that purpose. 
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Sec. 8t Sach and every railroad company or city corporation shall 
provide the interest semi-annually, as now provided by law, on the 
amount of bonds unpaid at the time said interest falls due, and not 
on the original amount issued to, or endorsed by the State for said 
company as heretofore provided. 

Sec. 9. The Comptroller of the State shall keep a regular account 
against each company or corporation, charging them with the amount 
of bonds originally issued to or endorsed for, said company or corpo- 
ration, by the State, and crediting them by the amount of the sinking 
fund paid, and shall furnish the Treasurer of the State a statement of 
the amount due by each company or corporation, on the first day of 
June and December of each year, that he may know how much 
interest each company or corporation has to pay. 

Sec. 10. The commissioners of the Sinking Fund shall cancel all 
bonds of the State as soon as paid in, or purchased, by cutting out the 
Governor's and Secretary of State's names, and so defacing each cou- 
pon, that it cannot by possibility be used or circulated, and shall file 
the same in the Secretary of State's office. 

Sec. II. This law shall be in full force from and after its passage^ 
and shall repeal all laws in conflict with it, but shall not be so con- 
strued as otherwise to affect any law on the subject of the sinking: 
lund or, the payment of interest due on State or endorsed bonds. 



An Act to Amend the Internal Improvement Laws of 
the State, passed Dec. 7th, 1867, Laws^ p. 16, coutains^ 
a section as follows : 

Sec. 15. Provided, That if the several railroad companies, or 
either of them, to whom the bonds of the State have been loaned 
by this Act or former Acts, shall fail for two consecutive years to 
pay the interest that may accrue upon the bonds loaned to them 
severally, then, and in that case, the Governor, Secretary of State,, 
and Comptroller, may, at their discretion, sell said railroad track, 
railing, rolling stock, &c., upon such terms and conditions as they 
may deem best to secure the interest of the State ; and shall retain 
of the proceeds of said sale the amounts loaned to said companies, 
and the interest due on the -same, with expenses of said sale. 



u 



I also submit copies of the following statutes relating 
to the system of internal improvements. 

Act of February 8, 1854, Laws p. 205, Chap, 131. 
Act of February 17, 1854, Laws p. 396, Chap. 225. 
Act of January 19, 1855, Laws p. 92, Chap. 82. 
Code of 1858. 

Act of February 1, 1861, Laws p. 15, Chap. 10, Ex. Sess. 
Joint Eesolution of Nov. 18, 1865, Laws p. 422, 2d '* 
Act of January 18, 1866, Laws p. 33, Chap. 14. 
Act of December iO, 1866, Laws p. 33, Chap. 12. 
Act of January 26, 1869, Laws p. 19, Chap. 19. 
Act of July 8, 1870, Laws p. 116, Chap. 69, 2d Sess. 

Under the series of enactments, beginning February 
25, 1869, all conceived in hostility to the holders of 
Internal Improvement Law Bonds, three different sets of 
operations have been performed. 

First, As and for a discharge of their so-called in- 
debtedness to the State by reason of the State Bonds 
which had been loaned to and negotiated by them, cer- 
tain of the companies bou<j;ht up depreciated State 
Bonds not of the issues so made to the^n under the In- 
ternal Improvement Laws, and paid the same bought-up 
bonds into tlie State treasury, taking receipts for the 
same. The companies making such payments of such 
depreciated bought-up State bonds, claim that such pay- 
ment thereof into the State treasury, extinguished entirely 
all liability of such companies in the premises, and by 
consequence extinguished the said lien on their property 
and artsets, which was created by the aforesaid Internal 
Improvement Laws of 1852. 

Secondly, Certain of the companies entered into 
arrangements with individuals which were designed to 
make the above-mentioned hostile legislation work a like 
prejudice to the holders of bonds issued and negotiated 
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pnrsaant to the Internal Iraprovemont Lawi of 1852« 
That is to say, those individuals bought up deprecinted 
State bonds and with, in each instance, the consent of the 
company concerned, paid these depreciated bonds into 
the State treasury at yar as a pretended payment of the 
so-called debt of the company to the State, taking from 
the company its corporate obh'gations for such par va)a«. 
By force of the above-mentioned Act, of Febraary 25^ 
1860, SectioQS 6, 7 and 8 (ante page 21) it is claimed 
that this operation extinguished all claim of the State, »• 
well as all claim of the original bondholders against th« 
company, or under the afore-mentioned lien created bj 
the Acts of 1852. This operation is alleged to have tb<» 
further effect of keeping snch lien alive ^lib moflo and 
transferring the benefit thereof to sncb new obligation 
creditors of the compan j. 

Thirdly* The two forms of proceedingii nndtr ther 
boetSekgisIiKtioo of 18^, abore cited a« the fSrsrt and sec- 
ond set of openttiona, were adopted by or in collusion ^ith 
oompttsics diat were^ in tomtnon parlan<^ denomin^f^^ 
b J eoQtrast^ aft ^aoiv^ent companie^^^'' 'Thii» lef t a^ dl^s» 
that love' been denominated '* deIin<jtient(5omp*ni^.** 
TJpdcr eolor of the said hoetile l^slafion, and for the 
porpose of workinjf a preclnaion of all ri^ts which mi^t 
lie asserted by tiie holders of bonds issued under the 
btemal Improvement Act* of I85i, a very 6ompli<^tM 
and eecentrie 3et of proeeedinfp wa» adopted touching 
ndi eUinqaenteompmiiea 9;(\d ihe holders of State bond? 
lammSL aft s^oresatd Co them. In profewied conformity 
with Ae Tennessee Act of r)eeember 21t^t, Ij^TO, above 
set fertt (antsft puge^^S-^) a Kll in E/jnity w«« filled on 
or abiiat Jbnnary 20th, 1871, in the Chanf*ery C>vni't, at 
oref BKariwille^ by or in the nftme /vf tho Stat^ of iP^n- 
■essMrftgrfnar all die said '' delirt<inent milroftd ^/vmp^n- 
>»"" By nama^ jind in thef»e genervil descriptive t^nHr^ 
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against the " respective stockholders of these Companies, 
the holders of bonds issued by the State to these compan- 
ies, and the holders of bonds issued by any of these com- 
panies, and the creditors of said companies, and all other 
persons interested in said several roads or companies, all 
of whose names and residences are unknown, except as 
follows/' . . . Here followed a statement of a few names 
of persons alleged to belong respectively (as to some one 
or more of the said companies) to several of the classes of 
interested parties above mentioned, as attempted to be 
made defendants in such general descriptive terms afore- 
said. The suit was prosecuted by solicitors appointed by 
the commissioners under the above recited Acts of July 
and December, 1870. The Bill alludes in a general way 
to most of the above mentioned legislation of Tennessee, 
and in an extremely vague and indefinite manner, 
^eaks of the defendaat companies as having received 
State aid under the Internal Improvement laws. This 
aid would seem to have been given through bonds to 
several of the defendant companies. It specifies the 
amount in which they had respectively become indebted 
to the State. It does not state either directly or inferen- 
tially that any State bonds loaned to the companies were 
numbered, dated, registered, or in any way identified or 
connected, in the hands of holders, with the statutory 
lien ; it does afford room for the probable conjecture that 
some State bonds loaned to the companies may have been 
in the hands of holders unpaid. The only allusion to 
holders of State bonds loaned to the companies, and ne- 
gotiated by them under these Internal Improvement laws, 
contained in the bill, is a statement that when the State 
issued further bonds to any of the companies under Acts 
subsequent to that of 1852, it was done with full know- 
ledge and assent o£ the holders of bonds previously 
issued by the State to those companies, or such construc- 
tive knowledge and tacit assent as will in law amount to 



87 



the same thing. The Bill claims, for a debt alleged to 
be due the State, the benefit of the said lien created 
by the laws of 1852, but in no way assumes to act or 
prosecute for, or on belialf of, the holders of any bonds 
of the State, or for, or on behalf of any creditors of the 
State herself, or of the companies. The Bill is in pro- 
fessed hostility to all such persons. 

The grievance complained of, and remedy sought, are 
set forth as follows : 

" Your orator would further show that not one of the railroad com- 
panies made defendants to this bill has complied with the provisions 
of the Internal Improvement laws by promptly paying the interest 
upon the bonds issued to it as the same fell due from time to time, or 
the sinking fund to meet the principal of the bonds at maturity ; but 
they are all in default in these respects, and have been for many years, 
and the arrears are accumulating to such an extent as to exhaust the 
State treasury, and render it absolutely necessary to resort to some 
plan for relief. Your orator resorted in each instance to the mode pi:o- 
vided by the Act of 1852, and appointed Receivers of said roads to run 
the same as therein contemplated ; but in nearly every case, instead 
of having a surplus to apply to the reduction of the arrears of interest 
after paying the expenses of running the roads, the expenses have ex- 
ceeded the income, and there has been actual loss. And even when 
payments have been made they have been so small in proportion to 
the increase of the debt in the same time, as to demonstrate the 
inutility of expecting relief in that mode." 

« « « « « 

" Your orator would now show your honor that most, perhaps all, of 

these roads are totally insolvent, unable to pay accruing interest 01; 
sinking fund, and in no condition to pay the arrears of interest which 
have already become past due ; and, of course, with no reasonable 
hope of ever paying the principal of the bonds issued to them." 

•* Your orator insists that the failure of these companies to comply 
with any one of the conditions upon which State aid was extended to 
them, makes a forfeiture of all their rights under the Internal Improve- 
ment laws, and authorizes your orator to demand a sale of all the 
property and effects, rights, privileges and franchises of said several 
companies ; the proceeds of sale to be applied first to the extinguish- 
ment of the debt due to your orator, with interest and costs, and the sur- 
plus, if any, to the satisfaction of other debts in the order of their liens. 
If the sale should produce more than is required to pay the debts the 
stockholders would be entitled to the same pro rata." 
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*' Your orator claims, in any event, priority of satisfaction out of the 
incomes of sales of said roads, for the whole of the indebtedness of 
said companies as hereinbefore recited, or as the same may be found 
to be (and your orator reserves the right to correct errors therein, if any) 
over all other creditors or claimants of said roads, of every nature and 
kind whatsoever. Among the claims which have been set up against 
said roads, or some of them, are claims for work and labor done upon 
or for said roads while under the control and management of Receiv- 
er's appointed under the Act of 1852, and the Acts amendatory there- 
of ; and in some instances liens upon parts of the superstructure of 
said roads, such as trestles and bridges have been claimed." 

" Your orator insists that these claims however valid they may be, 
as between the claimants and the companies, can have no force and 
effect as against your orator, or its prior rights and liens under the 
Internal Improvement laws."' 

"The premises considered, your orator prays your honor, that the 
railroad companies, corporations, and persons mentioned in the cap- 
tion of this bill as defendants, be made such by proper process, 
according to the course of the Court." 

'* Your orator also prays that all of the respective stockholders of 
the said railroad companies, the holders of State bonds issued to such 
companies, the holders of the bonds of the said company issued by 
them, and secured by liens, pledges, or mortgages, of said roads, or 
any part thereof, or of their property or franchises, and all creditors of 
said railroad companies, and all persons interested in said roads, be 
made defendants to this bill, by service of process on those named, 
and by publication as to those whose names and residences are un- 
known, according to the course of the Court ; and that all of the said 
defendants, or so many of them of the different classes as the Court 
may deem sufficient to represent all of each class, be required to ans- 
wer the allegations of this bill on oath." 

*' Your orator prays that the process of subpoena or by publication 
issue, and be made under the Act of December 21. 1870, and require 
the said defendants to appear at the Spjecial Term of this Court, to be 
held on the first Monday in March next, and put in such defence to 
said bill as they may respectively deem proper, under the provision 
of the said Act ; that all proper accounts be ordered and taken as re- 
quired by said Act ; that in case any such railroad companies should 
decline a contest with your orator in regard to a sale of the State's in- 
terest in these roads, a decree may be made accordingly, and the com- 
missioners appointed by the legislature authorized to proceed at once 
to sell said interest, a speoific value being put upon the State's inter- 
est in each of such roads by the decree, in pursuance of the eighth 
section of said Act of December 21, 1870." 

'* Your orator further prays your Honor to make all such rules, 
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orders and decrees, interlocutory and final, as may be deemed neces- 
sary, in order to a final and proper adjustment of the rights of all the 
parties, preliminary to a sale of the interest of your orator in said 
roadi. And also to declare the exact amount of indebtedness of each 
of said companies to your orator ; and to define as may be thought 
proper, what shall be the rights, duties and liabilities of a purchaser 
of the State's interest in said roads, or either of them, and what shall 
be the reserved rights, of said companies, stockholders, bondholders, 
and others respectively, as against said purchasers after such sale, 
under the existing laws." 

•• Your orator also prays your Honor to decree a sale of said roads, 
with all their property, franchises, and rights, if necessary or proper, 
upon final hearing, or manifestly for the interest ot all parties, and 
expressly or tacitly assented to by such parties ; such sale to be made 
by the commissioners appointed by the legislature, the proceeds of 
sale to be paid to the parties entitled under the orders and decrees of 
your Honor, or upon the principles settled by such orders and 
decrees." 

*'Your orator prays for all such other further and different relief as 
it may be entitled to." 

In the suit thus instituted, an order was made January 
20, 1871, purporting to be *'in pursuance of the pro- 
visions of tlie Act of December 21, 1870," above referred 
to, requiring all the said unnamed interested parties so 
attempted to be made defendants in such general descrip- 
tive terms to enter their appearance in such euit at a day 
specified, and directing. 

"That all of said defendants, or so many of them of the 
different classes as the court may deem sufficient to represent 
all of each class, be required to answer the allegations of the 
bill on oath, and put in such defence to said bill as they may respec- 
tively deem proper under the provisions of said Act of 2ist of De- 
cember, 1870, or that the said bill be taken for confessed as to them, 
and set for hearing ex parte ; and that a copy of this order be published 
for four consecutive weeks in the Nashville Union and American, 
and the Republican Banner,** 

m 

The original bill did not name as a defendant, any per- 
son alleged in the bill itself, to belong to the class called 
*'the holders of bonds issued by the State to these com- 
panies." 
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Subsequently to the above mentioned order of publi- 
cation, and on or about April 15th, 1871, an amended or 
supplemental bill in the name of the State ^s plaintiff 
was filed in said suit which contained the following 
allegations. 

" Your orator after diligent inquiry, has not found any of holders 
of the State bonds issued to any of the delinquent railroads, except 
Dempsey Weaver, of Davidson County, Tenn. , who is the holder of one 
of the bonds issued to the Edgefield and Kentucky Railroad Company, 
one of the bonds issued to the Memphis, Clarksville and LoUisville 
Railroad Company, and one issued to the Nashville and Northwestern 
Railroad Company." 

* * * « * 

'* Your orator has. also learned that the President of the Southwestern 

Railroad Company still holds some of the State bonds issued to that 
company, some of which are now in the custody of the Fourth National 
Bank of Nashville ; and that one Asa Faulkner, of Warren County, 
Tenn., holds several more of these bonds as collateral security for a 
debt due to hiip from said company. The number of the bonds at the 
Fourth National Bank is stated in a report of the President gf the rail- 
road company, made last year, to be seventy-three, and the number held 
hy Asa Faulkner to be twenty, to secure a debt of $2,567.31. Your 
orator is advised that it is entitled under the circumstances, to those 
bonds for its indemnity." » * * 

*' Your orator, after diligent inquiry, has not been able to ascertain 
the names and residences of any of the several classes of parties made 
defendants as aforesaid, except those mentioned in the original and in 
this bill." 

* « « * « 

Such amended bill prayed that the said Fourth 
National Bank of Nashville, Dempsey Weaver and Asa 
Faulkner, be made defendants in that suit by process of 
subpoena and copy-bill. 

"And all the individuals embraced in the several classes who are 
made defendants to the original bill by general designation, and 
whose names and residences are unknown, and cannot be ascertained 
after diligent inquiry as aforesaid, be made defendants by publication 
for the time, and in the mode prescribed by law, and be required to 
appear and defend by a given day to be designated by order of the 
Court." 

Publication was made accordingly, and*one person, 
Dempsey Weaver, appeared, who alleged that he held 
two State bonds issued to two of the companies. Thei 
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nominal value must have been about $2,000. He neither 
made, nor attempted to make any defence. 

No other holder of any such bonds appeared. Some 
creditors of the respective conipanies appeared, and some 
persons having claims against Receivers of the companies 
also appeared. Some of the companies appeared, and it 
may be asserted that they attempted to make some de- 
fence or opposition. Although the bills were against all 
these so-called delinquent companies together as co-de- 
fendants in one suit, the Court made separate orders or 
decrees against the respective defendant companies. The 
general nature of these judicial proceedings and the tenor 
of the orders or decrees made on them will appear from 
the specimen bere set forth at large. 



[Decree settling General Rights of Parties and Purchasers.] 
April Term, 1871.— 6th day of July, 1871. 



State op Tennessee 

V8 

The Edgefield and Kentucky Rail- 
KOAD Company, et als. 

This cause was further heard on this, the 6th day of 
July, 1871, before the Hon. E. H. East, chancellor, upon 
the pleadings, previous proceedings and proof, and it ap- 
pearing to the satisfaction of the Court that decree has 
heretofore been entered in the case of all the railroad com- 
panies made defendants, except the Memphis, Clarksville 
and Louisville Railroad Company, and the Nashville and 
North- Western Railroad Company, ascertaining and declar- 
ing the amount of the State debt against each of the said 
several companies, for State bonds issued to said roads 
under the Internal Improvement Act of 1851-52, and sub- 
sequent acts amendatory thereof, and that said companies 
are each and are wholly unable to pay the said several 
debts to the State, or to keep down the interest semi- 
annually accruing thereon, or to pay any sinking fund to 



42 



meet the principal of said debt at the maturity of the 
State bonds issued to them as aforesaid; that said several 
companies are, in fact, insolvent and unable to comply 
with the provisions of the said Internal Improvement laws^ 
designed to secure the payment of said debt, principal and 
interest, and have no prospect of ever being able to comply 
with said provisions, it further appearing that of the roads^ 
whose debts have thus been ascertained, the East Ten- 
nessee and Western North Carolina Railroad Company^ 
has declined contest with the State, in regard to the sale of 
the State's interest in its road, and a decree has been ren- 
dered accordingly, for a sale of such interest by the com- 
missioners, at once; that all the residue of said companies, 
' except the South- Western Railroad Company, have con- 
sented to a sale of their said several roads, with all their 
rights, privileges and franchises, and decrees have been en- 
tered accordingly ; preference for a limited time being, by 
such decree, conceded to the said companies, respectively, 
and then to the stockholders, or such of them, as choose to 
join in the purchase, to become the purchasers of their said 
several roads at the minimum price fixed by the Court, in 
accordance with the act of the 21st December, 1870, Ch. 23, 
and that a decree has been made for a sale of the South- 
western Railroad Company, it further appearing that it is^ 
made the duty of this Court by the said act, to adjudicate 
and determine all questions of law and matters of contro- 
versey, of whatever nature, whether of law or fact, that 
have arisen, or may arise, touching the rights and interests 
of* the State and also of the stockholders, bondholders, 
creditors and others in said road, and likewise, to define, 
as may be thought proper, what shall be the rights, duties, 
and liabilities of a purchaser of the State's interest in said 
roads, or either of them", and what shall be the reserved 
rights of said companies, stockholders and others respec- 
tively, as against said purchasers, after such sale under the 
existing laws of the State; and it further appearing to the 
satisfaction of the Court that the holders of the State bonda 
issued by the State to the said several companies, are pro- 
perly made defendants to this suit and sufficiently repre- 
sented by the holders of such bonds as are made defen- 
dants by name or have come in and answered ; it further 
appearing that the holders of bonds issued by said several 
companies and secured by mortgage of the road or its in- 
come, or without any security by mortgage, lien or other- 
wise, are also properly made defendants and represented; 
that the general creditors of said companies, the stock- 
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holders and all other persons interested in said several 
roads or companies, are also made defendants and repre- 
sented, including the creditors whose claims were created 
by, or while the roads were being held and managed under 
receivers appointed under the act of 1851-52, and acts 
amendatory thereof, and that the Court being of opinion 
that the statutory lien or mortgage secured by the said 
Internal Improvement Laws, under which State bonds were 
issued to the said several companies, was intended to enure 
and does enure only to the benefit of the State, and that 
the holders of said bonds have no right now and will have 
none at the maturity of said bonds, by way of subrogation 
or otherwise, under and by virtue of the said several acts 
and the lien or mortgage reserved and secured by them, to 
go upon the said several companies or their roads or pro- 
perty, for the payment of either the principal or interest 
of the said several State bonds, but must look exclusively 
to the State for payment. The Court is further of 
opinion, that neither the State of Tennessee nor any one 
claiming by, through or under it, will have any right to 
enforce the collection of the principal or interest of the 
State bonds so issued, as aforesaid, against any purchasers 
who may purchase any of said roads, their franchises etc., 
under the decrees in this cause, either directly or through 
the commissioners, if such purchaser fully complies with the 
terms of sale as fixed by the decrees and the acts of Assem- 
bly, or agreed upon with the commissioners. The Court is 
further of opinion, that the lien of the State, to the full 
extent of the debt of the said several companies, for the 
State bonds issued to them severally, as aforesaid, and the 
unpaid interest thereon, as ascertained bv the decrees in 
this cause, is priof and superior to the claim of all other 
creditors of said several companies of every nature and kind 
whatsoever, and whether secured by mortgage, pledge, 
judgment or otherwise, or without any security. 

The Court is further of opinion that the State debt, as 
ascertained as aforesaid, largely exceeds in every instance 
the full value of the several roads upon which it is a lien, 
its rolling stock and other property, rights, privileges and 
franchises, and that the State may, therefore, by agree- 
ment with the said several companies, sell said road's prop- 
erty and franchises, in satisfaction of their said deot, at 
any price which may be agreed upon less than the amount 
of said debt, and vest the purchaser, other than the compa- 
nies themselves, with a full, perfect and complete title, 
free from the claim of stockholders, holders of State bonds, 
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holders of mortgage bonds, creditors of every kind, and of 
all and every person or persons claiming an interest in said 
companies or roads. The Court is further of opinion that 
the said several companies, and their stockholders, who 
have consented to the decrees of sale as aforesaid, were 
competent to consent to said decrees, and that, upon sale 
being made under said decrees, either to the parties having 
the refusal for a given time, as aforesaid, other than the 
companies themselves, or to other parties, the said compa- 
nies and their stockholders will cease to have any further 
rights, legal or equitable, in or to the property, rights and 
franchises so sold, and the said purchasers, other than the 
company, will take the road, property and franchises, free 
from all claims whatsoever, except those of the State, re- 
served by the contract of sale, and the act under the pro- 
visions of which the sale is made. 

The Court is further of opinion that, upon the sale of 
any of the franchises of either of said railroad companies 
by the Commissioners, under the decrees in this cause and 
the provisions of said Act of the 21st December, 1870, all 
the rights, privileges and immunities appertaining to the 
franchise, so sold, under its Act of Incorporation and the 
amendments thereto, and the general Improvement Law of 
the State, and the acts amendatory thereof, shall be trans- 
ferred to, and vest in such purchasers, who shall hold said 
franchises subject to all liens and liabilities in favor of the 
State as now provided by law, against the railroad com- 
panies, so far as may be necessary to secure the purchase 
money as aforesaid, and the other rights of the State, under 
the decrees in this cause and the said Act of the Legislature. 
It is therefore ordered and adjudged and decreed accord- 
ingly, and that the rights of the parties and franchises be 
adjudged and settled in accordance with the opinions as 
hereinbefore expressed. Other matters are reserved. 

It is further ordered that the costs of this cause be paid 
out of the proceeds of the sale of the said several roads. 
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[Decree settling Rights of Purchasers of State's Interest, 
&c.] 

April Term 1871. — 20th day of September, 1871. 



State op Tennessee, 

The Edgefield and Kentucky Rail- 
KOAD Company, et cUs. 



This cause came on further to be heard, on this 20th day 
of September, 1871, before the Hon. E. H. East, Chancellor, 
&c., upon the previous proceedings and decrees, and it 
appearmg to the Court, thg-t by decree in this cause, ren- 
dered on the 6th day of July, 1871, in Minute Book F, p. 402, 
the right was given for thirty days, from that date, to the 
Memphis, Clarksville and Louisville Railroad Company, to 
purchase the entire railroad of said company, including 
the right of way, grading, bridges, machinery,' iron, rails, 
spikes, chairs, and the whole superstructure and equip- 
ments, and all the property owned by the company and 
necessary for its business, and all depots and depot stations, 
its franchises and property, at the minimum sum of one 
million seven hundred thousand dollars, in bonds of the 
State, with the coupons falling due on the first of January, 
1871, and subsequent coupons attached, upon the terms, 
and subject to the stipulations and conditions of the act of 
21st December, 1870, and, that if said company should 
fail to consumate the purchase within the time limited, 
such of the stockholders of said company, as might choose 
to unite for the purpose, and such other persons as might 
be associated with them should, for thirty days after the 
expiration of said first thirty days, have the right to pur- 
chase said road, its property, rights and franchises as 
aforesaid, at the same price, and upon the same terms and 
conditions. And it appearing that more than sixty days 
from the date of said decree have expired, and that neither 
said company, nor any of its stockholders, nor any person 
associated with them, have made said purchase, and it being 
admitted by the counsel for said company and its stock- 
holders, that both the company and the stockholders have 
duly and formally declined to make said purchase, and it 
being further admitted that said company has never paid 



9 



46 



any part of the interest due upon the bonds received from 
the IState; has contracted debts to the amount of many- 
thousands of dollars, by issuing second mortgage bonds, 
and perhaps otherwise; that said indebtedness has been 
constantly increasing from year to year, the income of the 
road not being more than sufficient to pay the expenses of 
operating the same, and that there is no prospect of the 
company ever being able to pay any part of the debt due 
the State ; it further appearing that the original debt due 
the State was fifteen hundred and eighty-two thousand 
dollars ($1,582,000) and has been accumulating for the 
causes aforesaid, until on the first day of January, 1871, 
said company was justly indebted to the State in the sum 
of two millions four hundred and fifty thousand, one hun- 
dred and twenty-five dollars and ninty-two cents, ($2,450, 
125.92) for bonds issued by the State and interest thereon, 
and in the further sum of ($499,670), four hundred and 
ninty-nine thousand, six hundred and seventy dollars, for 
rolling stock purchased from the Government of the United 
States, (subject to all proper credits, if any); it being fur- 
ther admitted, that said company is hopelessly insolvent, 
and that all the property, rights and franchises aforesaid, 
and which as heretofore decreed, are subject to the lien of 
the State tor said bonds, are not sufficient in value, by 
many thousands of dollars, to pay the amount due in said 
bonds, the Court is of opinion, and so decrees, that under 
the circumstances which have happened, the said company 
having utterly failed to comply with any of the essential 
conditions of the Internal Improvement Laws, under which 
said bonds were issued, the Court has power, not only to 
sell the debt, mortgages and interest of the State in said 
road, but also the road itself, with all its rights, property 
and franchises aforesaid, and especially as said company 
and stockholders hereby consent thereto. 

The Court is further of opinion, from the proof already 
on file, that the minimum value of said road, its property, 
rights and franchises as aforesaid, and of the debt, mort- 
gage and interest of the State in the same, is the sum of 
one million seven hundred thousand dollars, in bonds of 
the State, with the coupons of the first of January, 1871, 
and subsequent coupons, attached, and the minimum value 
thereof is hereby fixed at that sum. It is therefore ordered, 
adjudged and decreed by the Court that said road be turned 
over to Hon. R. J. McKinney, A. Wright, F. B. Fogg, D. 
W. C. Senter, Governor, T. H. Butler, Secretary of State, 
and Ed. R. Pennebaker, Comptroller, the Commissioners 
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of Railroads for the State of Tennessee, and who are here- 
by appointed Special Commissioners of this Court, and 
they are hereby aathorized and empowered to sell said 
road, its property, rights and franchises aforesaid, as well 
as the debt, mortgage and interest of the State, to any one, 
and in any manner, publicly or privately, and at any price 
they may choose, not less than the minimum aforesaid, and 
to make their report to this Court for such further action 
as may be necessary or proper. 

It is further understood and agreed that the State will 
indemnify and save harmless the purchaser from liabilitr, 
for the debt to the United States as aforesaid, less the 
amount due from the United States, up to the time of :4ale, 
for carrying the mails or other freight, of which the State 
is to have the benefit. The purchaser shall hare a credit 
on the two last installments of the purcha^ie money, for all 
8ums that may be retained by the L nited States from said 
purchaser, on account of said debt, such credits to be al- 
lowed in bonds of the State, at the then value of tmeh 
bonds, if not otherwise paid by the State, and unless the 
State shall have settled said debt to the satisfaction of the 
United States, by the time said two installmenrts mature^ 
the purchaser may pay the balance due to the United 
States, on said debt and have a credit on said installment 
for the amount thereof, together with the diif eren^^e between 
the value of said sum, Lf paid in cash to the VnHeA ?Hates, 
and the then value of State bonds. On the other han<l, 
the said purchaser la to save harmless and fully indemnify 
the State, by a guaranty or obligation, satisf aet/>fy t^/ live 
commissioners, from au liability for the claimj*, del4s or 
demands of second mortgage r>ondholders an/I aH f/iher 
persons having, or claiming to have, de^^t^ f/r detnAn<l» 
against the said company, except the c.\»rm» ryf uny r/f the 
holders of the bonds issued by the ?Hate f// »j»fd 6/ymp^ny, 
or the bonds issued to fund the mf.ere«t thfrre/m, >mt Ur in- 
clude those claiming to hold demj^ndff orpfiiH) by or dnr'm)^ 
the contract of the reneivers of %mA rfr^, Hptrfntfi^A fry ihe 
State, "^but the *ud pnrr;ha«er m Ur hav6 »f\ th^ fUlt^tt^^ 
:^ainst said debt and dem^ttfU that wrmUl ofrfn'in tn tfivrrr 
of the State, had no «ile been m?*/!^/'' H h tntih^r fUf-rf^^ 
by the Court that th^ «ale i«b»ll ^'Hfty wtfh tf iff fh(^ VTtf- 
chas^r all deht>* Jind dem»rtd« ^InA thP ('(fth\jnr}yi «nd n\) 
surplus profits, if any, in f.K#> hjindx ^»f fhA tt^t^t^S^t^t. 

And it farther ^^vi,r\r\)i, thnf. \t \n tnnM fh^ /Infy f4 
the Court hv 5iaid A^t, fA A^huh^nf^ r\ii/t ^1^f^fmlrr^ hU 
qoe^ions of Uswr »nd tnM:tAf^ m Mrt^itfr^t^t*^, t^ whrri^f^y(^ 
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nature, whether of law or fact, that have arisen, or may 
arise, touching the right and interest of the State, and also 
of the stockholders, bondholders, creditors and others inter- 
ested in said road ; and likewise to define, as may be 
thought proper, what shall be the rights, duties and lia- 
bilities 01 a purchaser of the State's interest in said road, 
and what shall be the reserved rights of said company, 
stockholders and others, respectively, as against the pur- 
chaser, after such sale, under the existing laws of the State; 
and it further appearing to the satisfaction of the Court 
that the holders of the State bonds, issued by the State to- 
said companies, are properly made defendants : — 

It further appearing that the holders of the bonds issued 
by said company and secured by mortgage of the road or 
its income, or without any security by mortgage, lien or 
otherwise, are also properly made defendants and repre- 
sented ; that the general creditors of said company, the 
stockholders and all other persons interested in said road 
or company, are also defendants and represented, including 
the creditors whose claims were created by or while the 
road was being held and managed under receivers appointed 
under the act of 1851-2, and acts amendatory thereof ; 
and the Court being of opinion that the statutory lien or 
mortgage secured by the said Internal Improvement law> 
under which State bonds were issued to said road and com- 
pany, was intended to enure only to the benefit of the State 
and that the holders of said bonds have no right now and 
will have none at maturity of said bonds, by way of sub- 
rogation or otherwise, under and by virtue of said several 
acts and the lien or mortgage reserved and secured by 
them, to go upon said company or its road, property, rights- 
or franchises, for payment of either the principal or interest 
of said State bonds, but must look exclusively to the State 
for payment. — 

The Court is further of opinion, that neither the State 
of Tennessee, nor any one claiming by, through or under 
it, will have any right to enforce the collection of the 
principal or interest of the State bonds, so issued, as afore- 
said, against any purchaser who may purchase said com- 
pany's road, its property, rights and franchises, under the 
decrees in this cause, either directly or through the com- 
missioners, if such purchaser, fully complies with all the 
terms of sale as fixed by the decree and the acts of 
Assembly, or as agreed upon with the commissioners, nor 
to subject said road, its property, rights or franchises, to 
seizure or sale, for the payment of said bonds and interest. 



49 



The Court is further of opinion, that the lien of the 
State, to the full extent of the debt of said company, for 
the State bonds issued to it and interest thereon, as afore- 
said, as ascertained by this decree, is prior and superior to 
the clainpL of all other creditors of said company, of every 
nature and kind whatsoever, and whether secured by mort- 
gage, pledge, judgment or otherwise, or without any secu- 
rity. 

The Court is further of opinion that the State debt as 
ascertained as aforesaid, largely exceeds the full value of 
the said company's road, its rights, property and franchises,, 
together with the stock and the other privileges upon- 
which it is a lien, and that the State may therefore, by 
agreement with said company, its directors and stock- 
holders, or without such agreement, have a decree to sell 
said company's road, its property, rights and franchises,, 
and the debt, mortgage and interest of the State in the 
same, at any price that may be agreed on, less than the* 
amount of said debt, and vest the purchaser, with a full,, 
perfect and complete title, free from the claims of stock- 
holders, holders of State bonds, holders of mortgage bonds,, 
creditors of every kind and description, and of all and 
every person or persons claiming an interest in said com- 
pany or road. The Court is further of opinion that the 
said company, its directors and stockholders, who have- 
consented to this and previous decrees, as aforesaid, were 
competent to consent to the same, and that the counsel for 
the State were competent to consent for the State, and that 
upon a sale being made under this decree, the said com- 
pany and its stockholders will cease to have any further 
rights, legal or equitable, in and to said company's road, 
it rights, property and franchises so sold, and the said, 
purchaser will take and be vested with all the title and 
interest of said company and its stockholders, in and to 
said road, its property, rights and franchises, free from all 
claims whatsoever, except those of the State, reserved by 
the contract of sale, and the act under the provisions of* 
which the sale is made. 

The Court is further of opinion, that upon a sale of the- 
franchises of said railroad company, by the commissioners, 
under this decree, and the provisions of the said act of 1st 
December 1870, all the rights, privileges and immunities 
appertaining to the franchise so sold, under its act of in- 
corporation and the amendments thereto, and the general 
Internal Improvement law of the State, and acts amenda- 
tory thereof, will pass and be transferred to, and vested in 
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such purchaser ; and the purchaser will holdsaid franchises 
subject to all liens and liabilities in favor of the State as 
are now provided by law against the railroad companies, 
so far as may be necessary to secure the purchase money 
as aforesaid, and the other rights of the State, under the 
decrees in this cause and the said act of the Legislature. 

The Court is further of opinion, and so decrees, adjudi- 
cates and determines, that the purchaser, inasmuch as 
under this decree, he will also purchase the debt, mortgage 
and interest of the State as aforesaid, will, independent of 
his purchase of the company's road, its rights, property 
and franchises as aforesaid, have the right to take immedi- 
ate and exclusive possession of said road, its rights, pro- 
perty and franchises aforesaid, and to use and operate the 
same as a railroad, with all the rights and powers of the 
original charter of said company and amendments thereto, 
until the whole amount of said debt and interest now due 
to the State as above decreed, and the interest hereafter to 
become due on the same, shall be fully paid to the pur- 
chaser, and as purchaser of the road, its rights, property 
and franchises, he will be entitled to own, use and operate 
said road, with all the powers and franchises of the origi- 
nal charter, until said charter shall have expired. 

It is therefore ordered, adjudged and decreed accordingly, 
and that the rights of the parties and purchaser be ad- 
judged, and settled in accordance with the opinions as 
hereinbefore expressed. 

Other matters are reserved. 

It is further ordered, that the costs of this branch of the 
cause, be paid out of the proceeds of the sale of said road, 
Ac. Ordered that Court adjourn to Thursday, September 
21st, 1871, at 9 o'clock A. M. 

E. H. EAST, Chancellor, 

[Caption of October Term 1871.] 

October Term, 1871.-- 2d day of October, 1871—October Term, 1871. 

This being the day appointed by law for the meeting of 
the Chancery Court, for Davidson County, came the Hon- 
orable E. H. East, Chancellor &c., when Court having been 
opened according to law, the following proceedings were 
bad: 

Keport of Commissioners and sale set aside. 

Bid refused. 
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State op Tennessee 

vs. 

Edgefield and Kentucky Kailboad 
Company, et cds. 



The cause was further heard on the 30th day of Septem- 
ber, 1871, and on former days of the Special Term, and 
again on the 2d day of October, 1871, beiore the Hon. E. 
H. East, Chancellor &c., upon the previous proceedings 
and the report of the commissioners, as follows : 

To the Hon, E, H, Eaat^ Chancellor, ike. 

The undersigned. Commissioners under an act of the 
General Assembly of the State of Tennessee, and under 
the orders and decrees of your Honorable Court, in the 
case of the State of Tennessee vs. the Edgefield and Ken- 
tucky Railroad Company and others, to sell delinquent 
railroads, beg leave to report, that on the 20th of September, 
1871, after giving due and legal notice of the time and place 
of sale, they offered for sale such of the delinquent railroads 
as were in a condition to be sold, first announcing to the per- 
sons present that unless the bids made reached the minimum 
price fixed upon each road by the decrees of this Court, the 
commissioners reserved the right to refuse to sell at such 
bids, but would take the same into consideration, and after 
consultation would announce the result to those interested. 
Under this announcement, and with full knowledge of it 
by the bidders, the following roads were put up at public 
vendue, and the last, highest and best bids were as follows: 

The Knoxville and Charleston Railroad Company, for 
which 1 75,000 were bid by the Blue Ridge Railroad 
Company. 

The Kogersville and Jefferson Railroad Company, the 
only bid for which was $10,000, made by the East Ten- 
nessee and Virginia Railroad Company. 

The Knoxville and Kentucky Railroad Company, for 
which $300,000 were bid by W. B. Johnston and others. 

The Western and North Carolina Railroad Company, 
for which $12,500 were bid by E. Simmerly. 

The offer to sell was, of course, made upon the terms 
prescribed in the act of the Legislature and the decrees of 
this Court, and the bids, if accepted, were payable in bonds 
of the State. These bids were all far below the minimum 
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fixed upon the roads by the decrees of this Court, and the 
undersigned thereupon retired for consideration upon 
them, in acc^dance with the public announcement, and, 
after consultation, unanimously rejected all of them, and 
notified the bidders of their conclusion at once. And 
they, therefore, report that no sale was made by them of 
any of said roads. 

The undersigned would further report, that propositions 
were made by Frizzell and others, and W. N. Wright & 
Co., to buy the Winchester and Alabama Railroad within 
the time authorized for the purchase at the minimum price 
fixed by the decree, which led to litigation between the 

Earties, and a decree was rendered giving preference, as 
etween them, to the right of W. N. Wright & Co., under 
their offer, which decree, however, fixed the said Wright 
& Co., if they became purchasers, with a trust in favor of 
the stockholders of the Winchester and Alabama Railroad 
Company, 

Under these circumstances, Wright & Co. made a 
written application to the undersigned, as Commissioners, 
to withdraw their offer, which application is herewith 
filed. At the same time, M. J. Wicks and J. J. Donnegan 
proposed to become the purchasers of said road at the 
minimum price, and delivered to the Commissioners one- 
fourth of said minimum, with the January coupons, 1871, 
and subsequent coupons . attached, and have~ executed a 
bond with approved security for the payment of the other 
three-fourths of said minimum price in accordance with 
the act of the Legislature and the decrees oj^the Court, 
The Commissioners are willing to accept this offer and to 
allow Wright & Co. to withdraw their offer, if the Court 
will give its assent, and they report the said road as sold 
to Wicks & Donnegan, subject to the confirmation of this 
Court . 

The Commissioners would state, in this connection, that 
when the bond of Wright & Co., which was tendered with 
their original offer, came to be examined by the Com- 
missioners, it was found fatally defective, and was not 
approved by them, and a new bond would be necessary, if 
the substitution of the sale to Wicks & Donnegan is not 
sanctioned by the Court. 

The Commissioners further report that the McMinnville 
and Manchester Railroad Company, within the time allowed 
by the decrees, made an offer to buy their road at the 
minimum price fixed, upon the terms of the decree, and 
paid in one-fourth of the price, in bonds, as agreed upon. 
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and gave a bond, which was received by some of the 
Commissioners as the bond required to be given to con- 
summate the offer. The Commissioners have found that 
this bond was fatally defective, and they have required 
the execution of a new and proper bond, upon the execu- 
tion of which to their sati. faction, they agree to consider 
the sale as made to the company. 

The Commissioners further report, that for reasons satis- 
factory to them, and unnecessary to be given in the report, 
they did not advertise the Cincinnati, Cumberland Gap and 
Charleston Railroad for sale, and, of course, made no sale 
or offer to sell said road. They ask for a renewal of the 
decree for the sale of said road. 

The Commissioners further report, that they have made 
no sale of the Nashville and North Western road, for the 
reason that writs of error to the Supreme Court, have been 
taken to the decree of your Honor, oy certain stockholders 
in said railroad company, upon one of which a supersedeas 
has been granted and served upon them. 

The Commissioners would further report that the Edge- 
field and Kentucky Railroad Company, having failed within 
the time prescribed by the decree of the first day of June, 
1871, made in reference to said road and its company jbo 
purchase said road, according to the terms of said decree, 
and having, as the Commissioners are informed, formally 
declined to make such purchase, thereupon, certain stock- 
holders of said company, including the County of David- 
son, a stockholder of said company, and also the following 
persons, stockholders in said company : Thomas Chadwell, 
Sugg Fort, J. C. Stark, N. Hobson, A. C. Birch, James M. 
Hamilton, T. B. Hamlin, E. Cunningham, E. S. Cheatham, 
and John H. Galbreath, pursuant to the decree, made in 
said cause, as aforesaid, applied to the Commissioners to 
purchase said road, its fixtures, rolling stock, and thereupon 
paid into the Commissioners one fourth of the minimum 
price fixed in said decree, in bonds of the State of Tennes- 
see, with coupons attached, as required by the decree, said 
minimum being $900,000, and said payment $225,000, and 
also gave a bond, which was received by some of the Com- 
missioners, as the bond required to be given to consummate 
the offer. The Commissioners have found that the bond 
was fatally defective, and they have required the execution 
of a new and proper bond, for the deferred payments, upon 
the execution of which, to their satisfaction, they agree to 
consider the sale as made to the persons aforesaid, and that 
they may be declared purchasers of said road. ' 
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The Commissioners further report that they have not, as 
yet, made any sale of the Memphis, Clarksville and Louis- 
ville Kailroad, but from reliable information, expect to be 
able, in a few days to consummate a sale of the same at 
the minimum price fixed in the decree, in regard to said 
road, to a safe and solvent purchaser. In regard to the 
South Western or Southern Railroad Company, the Com- 
missioners report, that from the best information within 
their reach, they were advised that the same would, if 
offered at public sale or otherwise, find no bidder, and, in 
fact, that the same was wholly worthless, and, it appearing 
to them by the decree heretofore made as to that company, 
that seventy-eight bonds of the State were held in this 
cause, claimed by said company, though declared by your 
Honor to be subject to the debt of the State, and that said 
company had appealed from the decree of your Honor to 
the Supreme Court, and it appearing, also, that said com- 
pany was totally insolvent, and that said bonds were all, 
or nearly all, that could in any event, be got from said 
company, the Commissioners, by virtue of their statutory 
authority, agreed to sell to said company their road, for the 
price of five hundred dollars, provided said company would 
give up all claims to said bonds and submit to the former 
decree of your Honorable Court ; and said company having 
paid in to the Commissioners the said sum of five hundred 
dollars, and agreed to waive their claim to the bonds afore- 
said, the Commissioners report said company as the pur- 
chaser of said road, and ask that a decree may be entered 
in accordance with said agreement. All of which is re- 
spectfully submitted. 

Francis B. Fogg, 

A. Wright, 

D. W. C. Senter, }- Commissioners,etc. 

F. H. Butler, 

Ed. R. Pennebaker. 

The Commissioners beg leave further to report, that 
since the foregoing report was made, the purchasers of 
the McMinnville and Manchester Railroad, and the Edge- 
field and Kentucky Railroad, have complied with the 
terms of sale, by executing bonds satisfactory to the Com- 
missioners. They report therefore, that the sales of these 
roads have been made to the several parties as mentioned 
in the original report. The several bonds executed by the 
purchasers are herewith filed. 

The Commissioners would further report that they have 
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made a sale to the Louisville and Nashville Railroad Com- 
pany, of the Memphis, Clarksville and Louisville Rail- 
road, its property and franchises, and the debt, mortgage 
and interest of the State therein, as set out in the decreed 
in this cause, upon the terms and conditions of the decree 
recently rendered in this cause, iat the price of one million, 
seven hundred thousand dollars, payable in the bonds of 
the State, with the January coupons of 1871, and subse- 
quently accruing coupons attached. The purchaser paid 
one-fourth of the bonds, and executed the bond of the 
company, as required, and then proposed in lieu of 

fiving personal security on the bond, to pay the 
rst of the postponed installments, which proposition was 
accepted by tte Commissioners, subject to the approval of 
the Court. The Commissioners herewith submit to the 
Court, the bond executed under this agreement, and recom- 
mend that the sale be confirmed. 

All of which is respectfully submitted by the Com- 
missioners. D. W. C. Senter, 

Francis B. Fogg, 
T. H. Butler, 
Ed. R. Pennebaker. 



Exhibit No. 2, to Report. 

To the Commissioners for the ScUe ^f Delinquent Rail- 
roads, 

The undersigned W. N. Wright & Co., who heretofore 
made a proposition for the purchase of the Winchester 
and Alabama Railros^d, for reasons unnecessary here to 
state, but chiefly because in the opinion of some persons 
they pould only purchase as trustees, and to avoid raising 
any such question, they respectfully beg leave to withdraw 
their bid or offer to purchase, and to withdraw their bond 
and other papers by them filed m the matter. 

They make this withdrawal, knowing the interest repre- 
sented by you will not suffer loss, as other parties are pres- 
ent, willing to become purchasers, for the same price. 
This September 21, 1871. J. H. Halman, 

J. G. Woods, 
W. N. Wright, 
W. H. Morris, 
M. D. Hampton, 
Eliza J. Rogers, 
H. R. MooREs, 

F. F. MOSELY, 

Thomas Sharp, 
The last seven by their Attorney, J. W. Newman. 
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Exhibit No. 3, to Report. 

To the Commissioners for the sale of delinquent Hail- 
roads : 

The undersigned, Moses J. Wicks and J. J. Donnegan, 
are willing and hereby offer, to purchase the Winchester 
and Alabama Railroad, at the mitiimum price, and are now 
ready to comply with the terms and provisions of the law, 
as purchasers of said road, under the act of Assembly and 
the decrees of the Court. 

M. J. Wicks, 

J. J. DoT»ryEGAN 

September 21, 1871. 

Which report being seen, heard and fully understood 
and not excepted to, is confirmed. 

And it appearing to the satisfaction of the Court, that 
the sales of the Winchester and Alabama Railroad, 
the McMinnville and Manchester Railroad, the Edgefield 
and Kentucky Railroad, and the Memphis, Clarks- 
ville and Louisville Railroad, with the property and 
franchises, have been made by the commissioners, in con- 
formity with the previous decrees, it is therefore ordered, 
adjudged and decreed, that the several sales be confirmed, 
and that the commissioners retain the bonds and collect 
the residue of the purchase money, as the same falls due, 
and when the same is fully paid, make title to the pur- 
chaser according to the terms of the contract and the de- 
crees of this Court. It is further ordered, that the several 
purchasers be put at once in possession of the several roads, 
severally bought by them, with all the property, fran- 
chises and effects so bought by them, as aforesaid, and for 
this purpose, if necessary, the clerk and master is hereby 
ordered and directed, upon the application of either of 
said purchasers, to issue a"writ of possession or writs of 
possession, directed to the sheriffs of the several counties 
in this State through which the road may run, or in which 
any part thereof, or of the property sold, may be, directing 
said sheriff to put the purchasers into possession of such 
property at once and make returns of his action ta this 
Court. 

And it appearing to the Court, that decrees have already 
been entered in this cause, in relation to the McMinnville 
and Manchester Railroad, the Winchester and Alabama 
Railroad, and the South-Western Railroad, upon the sup- 
position that the reports of the commissioners were con- 
firmed and would be entered on the minutes; it is further 
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ordered, adjudged and decreed, that the said decrees be 
considered as if again repeated and made a part of this 
decree. 

It is further ordered, that the several purchasers of said 
roads, hold them subject to the lien and rights of the State, 
reserved by the decrees in this cause, the contracts of sale 
and the acts of the General Assembly authorizing the sale, 
and fixing the terms thereof. 

It is further ordered, adjudged and decreed, that all the 
acts of the commissioners in reference to said sales be, and 
the same are hereby approved, sanctioned, and ratified by 
the Court. 

It is further ordered, adjudged and decreed, that the 
State bonds and coupons received bv the commissioners, as 
the consideration for the sale of said roads, be vested in the 
State, and its property, and be held and disposed of by the 
said commissioners, as they are authorized to hold and dis- 
pose of the same under the acts of the General Assembly, 
under which they were appointed and authorized to act, by 
cancellation or otherwise, except the bonds received from 
the South Western Company, which are to be held subject 
to the lien of the counsel of the State, for compensation 
for professional services in this cause, and under the re- 
tainer of the commissioners, as their prosessional adviser in 
the matter of the delinquent railroads, except, also, so 
many of the bonds and coupons received as the purchase 
money of the Edgeville and Kentucky Railroad, as may be 
necessary to meet the demand of N. Hobson and others, as 
heretofore ordered and determined by decree in this cause, 
and, also, so many of the bonds and coupons received as 
the purchase money of the Memphis, Clarksville and Louis- 
ville Kailroad, as may be necessary to meet the demands of 
the creditors, whose claims were created by the receivers 
of that road, and who have filed petitions in this cause, 
and made themselves parties, and are entitled to the bene- 
fits of the order heretofore made by this Court, directing 
the commissioners to retain so much of the consideration 
of the sale of said road, until the rights of said creditors 
oould be acted upon and deteniiined. And nothing in this 
or any previous decree in this cause, shall be held to preju- 
dice the rights of such creditors reserved as aforesaid, nor 
on the other hand, shall the retention of so many of said 
bonds and coupons as herein directed, give the creditors 
any other or different rights, than are conceded by the said 
order of reservation. The question whether said creditors 
have any lien or right upon the road, its property and 
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effects, or any part thereof, or on the proceeds of the sale 
thereof, being by said former decree and now again by this 
decree, expressly reserved, and the State and the purchaser 
under it, may contest any such lien or right, as fully as if 
this order had never been made. 

And this cause being further heard upon the previous pro- 
ceedings, and the petition of W. B. Johnston, A. L. Maxwell 
and T. A. Scott, partners under the firm name and style of 
W. B. Johnston & Co., filed on the 22d September, 1871, 
to be declared purchasers of the Knoxville and Kentucky 
Railroad, under the public sale reported by the Commis- 
sioners, and upon the demurrer of the State thereto, and 
agreement of tlie counsel, and the Court being of opinion 
that the demurrer is well taken, it is ordered, adjudged 
and decreed, that the said petition be dismissed with costs, 
for which execution may issue against the petitioners and 
their sureties, if any, for such costs. 

And this cause being further heard upon the previous 
proceedings, and the petition of the Blue Ridge Railroad 
Company, filed on the 23d of September, 1871, to be 
declared the purchaser of the Knoxville and Charleston 
Railroad, under the sale mentioned in the report of the 
Commissioners, and upon the motion of the complainant 
to dismiss the said petition, as follows : 

The complainant appears, by its solicitor, and moves 
the Court to strike from the files of the Court, and dismiss 
the petition of the Blue Ridge Railroad Company, in 
South Carolina, filed on the 23d September, 1871, upon 
the following grounds : 

1st. It has been filed without any security for costs. 

2d. It is not signed by a solicitor of this Court. 

3d. The affidavit is insufficient. 

4th. The report of the Commissioners as officers of the 
State, and of this Court, in reference to the pretended 
sale in said petition mentioned, shows that no such sale 
was, in fact, made, and the petition does not controvert 
the statements of the said Commissioners in their report. 

5th. The allegations in the petition might be all true, 
and yet no sale, for the reasons given in the report. 

6th. No petition can be entertained on behalf of a pre- 



59 



tended purchaser, which does not on its face concede the 
facts stated by the Commissioners in their report, or con- 
trovert them by counter allegations. 

7th. The petition does not contain sufficient^ allegations 
of fact to show a sale, or that the petitioner is a purchaser, 
so as to entitle it to be heard m a cause to which it is 
no party. 

8th. The petition shows that the petitioner is a foreign 
corporation, chartered by the State of South Carolina, and 
has no power to purchase the property and franchises of 
another corporation of this State. 

9th. The petition does not show that the petitioner can 
buy the proj^erty and franchises of another coi-poration 
anywhere. 

10th. The exhibit appended to the petition does not 
show the existence of any lien on said road prior or su- 
perior to the lien of the State. 

11th. The final decrees in the cause have already deter- 
mined that the lien of the State is superior to the lien of 
all other creditors whatsoever, and no averment can be 
heard controverting this fact by any person or corporation, 
a party 'to, or bound by, such decree. 

12th. The facts appearing on the face of the records of 
this case, show that, admitting the allegations of the peti- 
tion, the amount of the State lien, which is recognized by 
the deed of trust or mortgage itself as superior to the lien 
of the trust or mortgage in the exhibit, is much larger 
than the minimum price fixed upon the road, and that 
there is, therefore, nothing in the claim set up in the peti- 
tion. 

13th. The petition does not show that the petitioner has 
become bound for any portion of the mortgage debt, for 
which, by the terms of the mortgage, the Knoxville and 
Charleston Company can, eventually, be held liable. 

14th. And in no aspects of the facts stated in the peti- 
tion, is it true that the petitioner bid the minimum price 
fixed upon the road, within the meaning of the decree and 
the offer of the same^made by the commissioners. 
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Decree Confirming \ Sale of Knoxville and Kentucky 

Railroad, 

October Term, 1871— 30th day of October, 1871. 



State of Tennessee 

Edgefield and Kentucky. Railroad 
Company, et ah. 

Be it remembered, that this cause, coming on this 30th 
day of October, 1871, to be further heard before the Hon. 
E. H. East, Chancelloi", etc., upon the report of the Com- 
missioners of the State, in regard to the sale of the Knox- 
ville and Kentucky Railroad and the Cincinnati, Cumber- 
land Gap and Charleston Railroad under the decrees here- 
tofore rendered in this Court, in regard to these roads, 
which report of the Commissioners is as follows : 

To the Hon, JEJ, H, JEast^ Chancellor, etc, : 

The undersigned. Commissioners under an act of the 
General Assembly of the State of I'ennessee, and under the 
orders and decrees of your Honorable Court, in the case of 
the State of Tennessee va. The Edgefield and Kentucky 
Railroad Company and others, to sell the delinquent rail- 
roads, in*addition to their former report, beg leave to re- 
port that, having heretofore failed to get such bids for the 
railroads not reported as sold, as they thought they ought 
to accept, they advertised in the newspapers for sealed 
bids to be made for said railroads, on or before the 7th day 
of October, at which time the Commissioners proposed to 
meet at the capital and consider of the bids received by 
them. Accordingly, on the 7th day of October and succeed- 
ing days, the undersigned Commissioners met in the capi- 
tal, and among the various bids received by them, they beg 
leave to report, that for the Knoxville and Kentucky Rail- 
road Messrs. W.B, Johnston and his associates offered to raise 
their former bid for this railroad, to the sum of three hun- 
dred and fifty thousand dollars in the bonds of the State, 
with coupons of January 1st, 1871, and subsequent coupons 
attached, payable according to the law and the decree of 
your Honorable Court, in regard to said road. Under all 
the circumstances surrounding this road, the undersigned 
Commissioners feel it best for the interest of the State to 
accept of this offer, it being the highest and only bid made 
for said road. They therefore report said Knoxville and 



63 



Kentucky Railroad as sold to Messrs. W. B. Johnston and 
others, and that they paid to the undersigned the one fourth 
of said price, in bonds and coupons of the State, to wit : 
The sum of eighty-seven thousand five hundred dollars, 
and have executed a bond with approved security, for the 
payment of the other three fourths of said three hundred 
and fifty thousand dollars, in accordance with the act of 
the Legislature and decrees of the Court. 

The Commissioners would further report, that for the 
Cincinnati, Cumberland Gap and Charleston Railroad, 
Messrs. Charles M. McGhee, R. T. Wilson, and their as- 
sociates, offered the sum of three hundred thousand dol- 
lars in bonds of the State, with coupons of January 1st, 
1871, and subsequent coupons, attached. As this was the 
highest and only bid ever made to the Commissioners for 
this road, although not the minimum price of said road, 
as fixed in your Honor's decree, yet, as the weight of evi- 
dence taken in regard to the value of this road, would 
show that the minimum price may have been fixed too 
high, the Commissioners felt it to be their duty to accept 
of this offer of Messrs. C. M. McGhee, R. T. Wilson and 
others, and therefore, report said Cincinnati, Cumberland 
Gap and Charleston Railroad sold to said McGhee, Wil- 
son, and associates, for $300,000 in bonds and coupons, as 
directed in your Honor's decree. The Commissioners 
would further report, that said McGhee, Wilson & Co. 
paid and delivered to them the one-fourth of said bid, viz. : 
8eventy-five thousand dollars in bonds of the State, with 
&st January, 1871, coupons, and subsequent coupons at- 
tached, and executed and delivered to the Commissioners, 
a bond with approved security for the payment of the 
other three-fourths of said price, in accordance with the 
Act of the Legislature, and the decree of the Court. 

The undersigned would herewith submit the proposition 
or bids of Messrs. Johnson & Co., McGhee, Wilson and 
others, and the bonds executed for the deferred payments 
in both of said railroads reported as sold above, and 
ask that your Honor would have them spread upon the 
minutes of your Court, and that decrees be rendered, con- 
firming to said purchasers, all the interest in said railroads 
in accordance with your Honor's decrees ordering the sale 
of the same. All of which is respectfully submitted. 

R. J. McKlNNBY, 

T. H. Butler, 

Secretary of State. 

Ed, R. Pennebakbr. 
Comptroller. 
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I was not in office when these bids were accepted, but 
my predecessor and associates having made the negotia- 
tions, I approve it, and have received the bonds as stated. 

John C. Brown, 

(xovemor, 

[Exhibit No. 1, to Report.] 

Nashville, October 10th, 1871. 
To the Commissioners for State of Tennessee^ for the 

sale of delinquent Railroads : 

Gents. — We hereby propose to give to you, for the 
Knoxville and Kentucky Kailroad, its franchises and 
privileges, including the State's interest, three hundred and 
fifty thousand dollars, in bonds of the State of Tennessee, 
with couppns maturing January 1st, 1871, and subse<]^uent 
thereto, attached, paying one fourth of the amount within 
ten days, and executing the proper bond for the de- 
ferred payments, as provided by law, within thirty days 
from date. The last condition is asked for from the fact, 
that some time will be required to procure the names of 
our associates to the bond. 

W. B. Johnston, 
C. M. McGhee, 

Endorsement on the above. 

Ordered by the Board that the within bid be accepted, 
if payments are made in compliance with the decrees of 
the Court. 

Ed. R. Pennebakeb, 
Oct. 11, 1871. Secretary d;c. 

BOND. 

These presents witness that W. B. Johnston, C. M. 
McGhee, C. A. Nutting, Alfred Austell, Joseph E. Brown, 
as principals, and W. T. Walters, H. B. Plant, W. C. 
Morrell, as securities, are held and firmly bound to the 
State of Tennessee, in the penal sum of three hundred and 
fifty thousand dollars, for the payment of which, well and 
truly to be made, they bind themselves, their heirs and 
personal representatives and successors, this 10th day of 
October, 1871. 

The condition of this obligation is such that whereas, 
under the decrees of the Chancery Court, at Nashville, 
in the case of the State of Tennessee vs. The Edgefield 
and Kentucky Railroad Company, and others, and under 
a contract made with the Commissioners appointed by an 
act of the General Assembly of the State of Tennessee, ta 
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Bell and dispose of delinquent railroads, the above-bound 
principals have this day purchased from said Commis- 
sioners the Knoxville and Kentucky Railroad, its property 
and franchises, as set out in the decrees in said cause re- 
lating thereto, and upon the terms and conditions in said 
decrees, and the contracts prescribed, at the price of three 
hundred and fiftv thousand dollars, payable in lawful 
coupon bonds of the State of Tennessee, with the coupons 
fallmg due on the first day of Januarv, 1871, and all the 
subsequently accruing coupons attached, one-fourth of 
said bonds with the agreed coupons to be paid at the time 
of the purchase, which has oeen done, and the other 
three-fourths with the coupons as aforesaid, to be paid in 
three equal installments, within one, two and three years 
respectively from the date of said sale ; but with the 
privilege in lieu of such of said coupons of said bonds as 
may be past due, at the time the several installments fall 
due, of paying in money, an amount equal to the amount 
called for by such coupons, that is, an amount equal to 
the interest accruing semi-annually, upon the remaining 
three-fourths of said bonds, to be delivered thereafter, 
from six months previous to the Ist January, 1871, until 
the whole amount shall be delivered, said interest to be 
paid as the coupons mature. 

Now, therefore, should the said W. B. Johnston, C. M. 
McGhee, C. A. Nutting, Alfred Austell, Joseph E. Brown, 
principals, pay to the State of Tennessee the several in- 
stallments of purchase money as aforesaid, and moreover 
comply with the terms, stipulations and conditions of said 
decrees in said cause, in the contract prescribed, then this 
obligation to be void, otherwise to be and remain in full 
force and virtue. 

W. B. Johnston. 
C. A. Nutting. 
Joseph E. Brown. 
Alfred Austell. 
C. M. McGhee. 
W. T. Walters, Security. 
H. B. Plant, Security. 
W. C. MoRBELL, Security. 



Acknowledged : 



L. 


S.^ 


L. 


&.' 


U 


S." 


L. 


s." 


■ 


I 


L. 


s. 


» 


1 


L. 


s. 


■ 


■ 


L. 


s. 


"l. 


s.' 



Pennebakeb. 



[l. s.] 



Signed in the presence of B. R. Freeman, Commissioner 
for the State of Tennessee, in Georgia. 
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State op Georgia, 
County of Fulton, 
OiTY OP Atlanta. 

Be it remembered, that on the 18th day of October, 1871, 
in the city and county aforesaid, before me, B. R. Free- 
man, a commissioner residing in said county, duly appoint- 
ed and commissioned by the Governor of the State of 
Tennessee, to take the acknowledgement and proof of the 
execution of deeds and other instruments in writing, under 
seal [or not] to be used or recorded in said State of Tennes- 
see, and to take depositions, &c., personally appeared W. 

B. Johnston, C. A. Nutting, Joseph E. Brown, and Alfred 
Austell, principals, and W. T. Walters, H. B. Plant and W. 

C. Morrell, as security, who are personally known to me to 
be the persons whose names are subscribed to the foregoing 
bond, as having executed the same, and acknowledged that 
they had executed the same for the uses and purposes 
therein expressed. 

In witness whereof, I hereunto set my hand, 

and affix my Official Seal as Commissioner 

[l.s.] of the said State of Tennessee, at my office 

in the City of Atlanta and State aforesaid, 

the day and date first above written. 

B. R. Freeman, 

Commissioner for Tennessee in Georgia. 

Nashville, Tenn., Oct. 10th, 1871. 

To the Commissioners for the sale of delinquent JRailroads 
for the State of Tennessee : 

I hereby propose, upon the part of myself, R. T. Wilson 
and associates, to pay ($300,000) three hundred thousand 
dollars in bonds of the State of Tennessee, with January, 
1871, coupons attached, for the Morristown, or Cincinnati, 
Cumberland Gap and Charlestown Railroad. For and in 
consideration I expect a full and perfect title to the road, 
including the State's interest, franchises and privileges. I 
will, within a few days, pay one fourth of the amount, and 
execute proper bonds for deferred payments. I will re- 
quire sufficient time to allow the bonds for first payment, 
to be sent me from New York. 

Youi*s respectfully 

C. M. McGhee. 

Nashville, Oct. 10th, 1871. 
The Commissioners accept the proposition of C. M. 
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McGhee aud R. T. Wilson & Co., provided the same will 
be complied with in ten days. 
By order of the Board. 

Ed. R. Pennebaker, 
Secretary Board of Commissiofiers. 

Bond. 

These presents witness, that Richard T. Wilson and 
•Charles M. McGhee, principals, and Joseph Jaques and R. 
C. Jackson, are held and firmly bound to the State of 
Tennessee, in the penal sum of six hundred thousand dollars, 
($600,000,) for the payment of which, well and truly to be 
miade, they bind themselves, their heirs, assigns, and per- 
sonal representatives. This, the 18th day of October, 1871. 

The conditions of this obligations are such, that, where- 
as, under the decrees of the Chancery Court at Nashville, 
in the case of the State of Tennessee vs, the Edgefield and 
Kentucky Railroad Company and others, and under a con- 
tract made with the Commissioners by an Act of the 
General Assembly of the State of Tennessee, to sell 
and dispose of the delinquent railroads, the above 
bound Richard T. Wilson and C. M. McGhee have this 
■day purchased from said Commissioners the Cincinnati, 
Cumoerland Gap and Charleston Railroad, with all its pro- 
perty, franchises and fixtures as set out in the decrees in 
said cause relating thereto, and upon the terms and con- 
ditions in said decrees and the contract prescribed, at the 
price of three hundred thousand dollars, payable in the 
lawful coupon bonds of the State of Tennessee, with the 
coupons falling due on the first day of January, 1871, and 
all the subsequently accruing coupons, attached, one fourth 
of said bonds, with the agreed coupons, to be paid at the 
time of the purchase, which has been done ; and the other 
three fourths, with the coupons, as aforesaid, to be paid in 
three equal installments, within one, two and three years, 
respectively, from the date of said sale, but with the privi- 
lege, in lieu of such coupons of such of said bonds as may 
be past due, at the time the several installments fall due, 
of paying in money an amount equal to the amount called 
for by such coupons, that is, an amount equal to the inter- 
est accruing upon the remaining three fourths of said bonds 
to be delivered thereafter, from six months previous to the 
first day of January, 1871, until the whole amount shall be 
delivered ; and interest to be paid as the coupons mature. 
Now, therefore, should the said Richard T. Wilson and 
Charles M. McGhee, pay to the State of Tennessee, the 
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several installments of purchase money, as aforesaid, within 
the time prescribed as above, and payable as aforesaid, and 
moreover, comply with the terms, stipulations and condi- 
tions of said decrees in said cause ana in the contract pre- 
scribed, then this obliffation to be void, but otherwise to 
remain in full force and virtue. 

C. M. McGhee, 
R. T. Wilson, 
Joseph Jaques, 
R. C. Jackson. 
Witness, 

R. J. McKiNNEY, as to Messrs. Wilson, Jaques and Jackson 
Acknowledged, 

Ed. R. Pennebaker, Comptroller. 

Endorsement upon the foregoing Bond. 

The within Bond has been examined by us and is in proper 
form. 

W. F. Cooper, 
W. B. Reese, 
Oct. 19, 1871. Solicitors for the State. 

Which report being seen, heard and fully understood and 
not excepted to, is in all things confirmed ; and it appear- 
ing to the satisfaction of the court that the sales of the 
Knoxville and Kentucky, and the Cincinnati, Cumberland 
Gap and Charleston Railroads, with their property and 
franchises, have been made by the commissioners, in con- 
formity with the previous decrees, it is therefore ordered 
adjudged and decreed, that these said sales be confirmed, 
and that the commissioners retain the bonds and collect 
the residue of the purchase money as the same falls due, 
and when the same is fully paid, make title to the purchas- 
ers according to the terms of the contract and the former 
decrees of this court. 

It is further ordered and decreed, that the said pur- 
chasers be at once put into possession of these said roads, 
severally bought by them, with all the property, franchises 
and effects so bought by them as aforesaid, and for this 
purpose, if necessary, the Clerk and Master is hereby 
ordered and directed, upon the application of either of 
said purchasers, to issue a writ of possession or writs of 
possession, directed to the Sheriffs of the several counties 
in the State through which the said roads may run, or in 
which any part thereof, or of the property sold, may be. 
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directing said Sheriff to put the purchasers into possession 
of such property at once, and make return of his action to 
this Court. 

It is further ordered, adjudged and decreed, that all 
the acts of the Commissioners in reference to said sales be, 
and the same are hereby approved, sanctioned and ratified 
by the Court. 

It is further ordered, adjudged and decreed, that the 
State bonds and coupons secured [recorded] by the com- 
missioners, as the consideration for the sale of said road, 
be vested in the State as its property, and be held by them 
and disposed of by said commissioners, as they are author- 
ized to be held and disposed of by the acts of the General 
Assembly under which they were appointed and author- 
ized to act, by cancellation or otherwise. The case will 
be retained for the purpose of any further orders or decrees 
necessary to protect and effectuate the rights of the 
purchasers, or of the State, as against the purchasers or 
the property and effects sold, with leave to the parties to 
apply for such further proceedings whenever necessary. 

The decrees referred to in the former part of this de- 
cree, under which said roads are sold, are, in regard to 
the Knoxville and Kenutcky Railroad, those of the 9th of 
March, 1871, in book S, pages 622 and 523, and of the 
13th of March, 1871, on pages 539, 540, 541, of book S, and 
in regard to the Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company, are the decrees of the 26th of 
March, 1871, on page 693 of book S, and the decrees of 
April 8th, 1871, on page 22 of book T, and the rights of 
the said purchasers, respectively, of said railroads are, in 
this cause, on the 6th day of January, 1871, set forth and 
decreed by the Court, on pages 369, 370, 371 and 372 of 
book T, to which direct reference is made, as to the rights 
of said purchasers of said railroads under this decree, and 
as a further declaration of the rights of the purchasers of 
said railroads. Inasmuch as the State, upon the comple- 
tion of the purchases, will have no further claim against 
said purchasers, it is ordered and decreed by the Court, 
that the debt, mortgage and interest of the State in said 
roads, respectively, as heretofore ascertained by decrees in 
this cause, be transferred to and vested in said purchasers, 
respectively, with all the rights set forth in the decree 
rendered in this cause on the 20th of September, 1871, and 
entered in book T, p. 494, 495, 496, 497, 498, 499, declar- 
ing the rights of the purchasers of the State's interest in 
the Memphis, Clarksville and Louisville Railroad Com- 
pany. 



70 



Lest this statement of the proceedings in the Tennessee 
Chancery Court should be considered imperfect, a full 
copy of tlie record is submitted. I also hand yon 
printed opinions of several counsel for the Railroad 
Companies, and likewise the briefs submitted in their 
behalf to the United States Courts, and stenographic re- 
ports of the arguments thereon. 

The Legislature of Tennessee is now in session, on 
March Ist, 187H, whilst your opinion is in course of pre- 
paration a report in reference to the State debt signed 
by F. S. Wilson, Chairman of a Joint Legislative Com- 
mittee, and others, his associates, has been presented. 
A Copy of the report is also submitted and yon are re- 
quested to state your views as to any possible effect of 
the matters therein alleged on the interest of the bond- 
holders under the Internal Improvement Laws of 1852. 



^VESTIOiVS. 

First, ArOv the holders of Tennessee State Bonds 
issued to and negotiated by the Railroad Companie& 
under the Internal Improvement Laws of 1852 entitled 
to the benefit of the lien mentioned in those laws? 

Secondly, Are the holders of like bonds issued to 
and negotiated by said Companies after the passage of 
Tennessee's Statutes amendatory of, or supplemental to 
the said Internal Improvement Act of 1852, but prior to 
in date to February 25, 1869, entitled in like manner to 
the benefit of such lien ? 

Thirdly, Have any of the above-mentioned doings 
or proceedings under the legislation of Tennessee, adopted 
on or subsequently to the said 25th day of February, 1 869, 
worked any divestiture or impairment of the rights con. 
f erred upon such bondholders ] 
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Fourthly, Have the ordere or decrees made by the 
Chancery Court of Tennessee above referred to, any ope- 
ration or effect upon the rights of such bondholders'? 

Fifthly, What is the most advisable method of 
proceeding to procaine for such bondholders a recognition 
and enforcement of their rights? 



OPIiVION. 



I. The legislature of Tennessee established what it term- 
ed "a system of Internal Improvement" for the purpose 
of enabling certain specified railroad companies to finish 
and equip their roads. The plan was to provide each 
company with the requisite funds, through loans to be 
obtained for it on State bonds payable at distant periods, 
with interest in the meantime semi-annually. The prin- 
cipal and interest on these bonds were to be made pay- 
able at such place within the United States as the 
company's chief officer might designate ; and the bonds 
were to be negotiated for the prescribed purpose, by the 
company, acting in conjunction with a commissioner in 
that behalf, appointed by the State. The whole process 
was regulated and described in and by the Act adopted 
on February 11th, 1852, together with three supple- 
mental sections added on the 2ist of the same month. — 
Tennessee Laws <2/'1852, Ch 151 & 153, ante pp. 5 to 16. 

Subsequently to that year, but prior to Feb. 25th, 
1869, when a course of legislation which may be called 
hostile was initiated, several acts were passed in 
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furtherauce of the original system. These intermediate 
acts extended similar State aid to companies not before 
named ; and they also modified some of the original 
arrangements. But these modifications related only to 
details not affecting any principle; and they left un- 
changed in substance the legislative machinery by which 
the system of lending the State credit was organized in 
1852. Some of the bond-holders whose rights are in 
question claim in part under such intermediate acts, but 
the whole body may, for the sake of brevity, be spoken of 
as claiming under the system of 1852. 

The legislation in hostility to these bond-holders bcoan 
in 1869 ; and, as appears by the preceding recitals {ante 
pp. 1^ to 22) it was prosecuted in subsequent years {ante 
pp. 22 to 31) ; but, for facility oi' expression, those laws, 
their policj', the action and the actors under them, will 
generally be referred to as of this date, that is to say, 
1869. 

In 1852, when the lien was organized, its sole object 
was to insure repayment by each company, of the loans 
intended to be taken up for its benefit. Whatever the 
exigencies of subsequent financial embarrassment may 
have suggested, the intention at that time must have been, 
as it ever is in fair transactions of this nature, that the 
actual receiver of the money lent should, in the regular 
course of successful enterprise, reimburse the lender 
Avithout being subjected to pressure of any kind. It 
does not militate against this presumption that provisions 
for enforcing payment were inserted in the scheme. 
These were simply precautions devised to prevent loss 
by mischances foreseen as possible, but which, all parties 
hoped, would never occur. Every scheme for a loan con- 
tains such provisions; but the hope and belief always 
are that no need will occur for employing them. Money 
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lenders never actually aim at the purchase of a law-suit ; 
houest borrowera never contemplate the probtration of 
their business or their own expulsion /from its control as 
an intended consequence of their measures. These ob- 
servations are derived from common experience, and, 
however common-place, they are not entirely useless, for 
they may tend to repel a singular line of reasoning which 
has been enlisted in this controversy. It has been sug- 
gested that the lien together with some of the remedies 
provided for its enforcenjent, might, through the delin- 
quency of the State and by peculiar devices, be made in- 
jurious to the lenders ; and hence the proposition has 
been deduced and submitted for judicial approval that 
the legislation of 1852 was actually designed to that end. 
The premises and the conclusion are alike erroneous. 

The position assumed by those who claim under the 
legislation of 1869 is, that the sole and only object had 
in view by the Internal Improvement system of 1852 was 
the security of the State against loss, and that, conse- 
quently, the persons who lent money upon the registered 
bonds issued and negotiated pursuant to that system 
acquired no beneficial interest whatever in the lien cre- 
ated thereby. 

A bank or a government whose paper issues are ne- 
gotiable by mere delivery, and circulate freely, may 
undoubtedly make a direct loan of such issues, treating 
them HS monev. In such a transaction the lender's issues 
are not ear-marked to indicate their connection with the 
loan ; nor is any duty imposed upon the borrower in re- 
spect to the borrowed paper. He simply puts the lend- 
er's issues in use, as he would use so much coin ; and, by 
that very act, he withdraws himself at once from any 
connection with them or any agency, in their subsequent 
career or destiny. The transaction is impressed with no 
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other characteristics than such as belong to a loan — 
pure and simple — made in current coin. The media of 
accommodation thus lent as money, flow unmarked 
through tlie hands of the borrower, and of all subsequent 
temporary holders. Like the countless globules which at 
any moment constitute the Hudson or the Mississippi^ 
they leave in the channels through which they have 
moved, no trace whatever of their passage. No entan- 
gling alliances with the original loan or its conditions 
accompany such issues in any of their transits. The 
simple relation of debtor and creditor, and no other, ex- 
ists between the lender and the borrower ; that same re- 
lation, and no othe»', exists between the maker of the 
issues and the holder who receives tliem from the 
borrower. Transactions of this ])recisek!ud are frequent^ 
nay, numberless ; indeed, they are, of all loans, the most 
common kind. No one ever contended that the holder 
of paper thus issued could have any epecilic or other lien 
upon the security which the lender may have taken for 
his reimbursement. Such a notion would be so prepos- 
terously repugnant to common sense, that imagination 
has never yet conceived it. Every bank discount exhibits 
just such a transaction ; and governments have made 
similar loans. For a specimen of the latter see J.^^ <?/^ 
July 1, \^^'^^ incorporating the Union PacijiG Railroad 
Co. U. S, Statutes at Large Vol 12, p. 492, §§ hand&. 

Such loans, whether made by banks or by governments^ 
whether made in coin, in bank notes or in negotiable 
bonds, might well be called discounts. To a common 
apprehension not busying itself with etymology, that 
term would describe them as a class. The position as- 
sumed by the operators of 1869, might, therefore, be de- 
nominated the discount theory. 

The familiar features above specified as constituting^ 
the characteristic elements of a loan in money or currency 
by which, as belonging to a great and well known class^ 
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it is distinguisliable from* financial operations of a com- 
plex nature being kept in view, the acts of 1S52 will 
be found, on examination, to contain, in their express 
language and by every implication fairly deducible from 
their general object and their special provisions, a com- 
plete refutation of the discount theory. The character- 
istic elements of a loan made upon that theory are entire- 
ly absent from the scheme of 1852; and, consequently, 
the Courts will be compelled to adjudge that the trans- 
actions under it belong to some other known 6|>ecies. 
The most familiar of these is the issneof assiignahle bonds 
secured by a single mortgage on property vested in some 
reliable person as trustee for the common and rateable 
benefit of all the bond-creditors. Every needful and 
usual point in the construction of a financial measure on 
this precise model was developed in the acts ot lb52; 
and the words of these acts are the most obviously appro- 
priate that could have been chosen for such a purpose. 
More would not now be said as to the import of those 
acts were it not that elaborate efforts have been made to 
misconstrue their language and defeat their intent. For 
this reason alone their provisions will be examined some- 
what in detail. 

The loans of her bonds to be made by the State to each 
company were limited and defined with the utmost pre- 
cision. Each bond was to be designated by an officially 
certified distinctive number; and such number, together 
with the date and amount of the bond, was to he duly 
recorded with the Company's receipi for the bond in a 
book kept by the Secretary ot State. These forms were 
all duly observed. This public oflicial registry was con- 
structive notice of all the loans intended to be made 
to the Company. (§ 15, ante p. 11.) All men were 
required at their peril to take notice of the growing lien ; 
for, from the moment a single bond left the State De- 
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partment the company receiving it was disabled from 
creating " any lien, incumbrance or mortgage of any kind 
which [should] have priority over or come in conflict 
with the lien" in question. (§ 4, ante p. 7.) The law 
plainly expressed all this, for the words were so ; and, 
except when making the first loan of bonds, inquiry as 
to prior liens was pretermitted. Its first reception of 
these bonds operated upon the company so aided as a per- 
fect paralysis of its power to obtain credit otherwise than 
through the instrumentality of the very bonds to be re- 
ceived by it from the State underjthis system. {McOraw 
V. Memphis and Ohio Rail/road Co, 5 Coldwell 441 to 
444.) 

If the mere fact of issuing or delivering bonds to the 
company was to establish a debt to the State equal in 
amount to the bonds so issued, the law would have been 
80 expressed : Congress so declared in the Union Pacific 
Railroad Act above referred to. Most distinctly different 
is the language of the Tennessee Acts. The fiat creating 
*'jthe lien" was that " the bonds " upon being issued should 
*' constitute" it. (§ 3, ante p. 6.) And the lien was ex- 
plicitly declared to be " for the payment by the said com- 
pany of said bonds with the interest thereon as the same 
becomes due." The whole phrase '* as the same becomes 
due " is a mere pleonasm. Whether it was intended to 
refer to the interest only or to both the principal and the 
interest, the section would have bad precisely the same 
meaning in case it were wholly omitted; for surely 
^* payment by said company of said bonds" me&ns^ per se^ 
payment at the maturity of the bonds. If casuistry de- 
lighting in such verbal criticisms could dissever this 
needless verbiage from any supposable connection with 
the " hondsj^^ the idea that they were to be paid at matu- 
rity and not before that time would still be an unavoid- 
able implication ; and that very intent is directly ex- 
pressed and fully developed in the Sixth Section, {ante 
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p, 8.) There is fonnd the correlative reraedv to enforce 
the oonipanj*8 obligmtioo as to the principal. And it is 
that the lien shall be foreclosed in equity '^if the said 
company shall faH or refuse to pay any of eaid bonds 
when they fall due.^^ 

In its first enanciation (§ 3 ante p. 6), the lien was ex- 
tended no farther than to the first thirty miles of the 
company's road and embraced only the bonds issued to 
provide for that portion. But by § 4, as each successive 
section of the road was put in the degree of readiness 
prescribed, additional bonds miglit be loaned. They 
were to be " like bonds ^ and the lien was thereupon to 
be extended over the additional property with a declara- 
tion that it should be, "a like mortgage or lien " as the 
former. Not content, however, with the short, sharp 
and well adapted anglo-saxon term " like," the section re- 
peated, ex indtutria, the precise statement that such ex- 
panded lien was to be "for the payment of the said 
bonds and the accruing interest thereon." Tliis very 
convenient process of extending and consolidating the 
lien was carried forward, by sections, until a common 
incumbrance was created upon the whole enterprize 
for re-payment of all that might be loaned for its com- 
pletion. This lien upon the whole work would embrace 
and necessarily swallow up all those previously existing. 
It was upon the stock and entire road " including," after 
an extended and apparently exhaustive enumeration of 
particulars, "all the property owned by the company "as 
incident to or necessary for its business." And in this, 
the last description of its object, the full-grown lion 
was declared to be " for the payment of all of said bonds 
issued to the company as provided in this Act and for the 
interest accruing on said bonds." — § 4. 

Desperation has suggested that the adverbial expres- 
sion just above italicised qualified the preceding noun 
" payment," and so should be deemed capable of letting in 
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some illusory device, that in to say a constructive instead 
of an actual payment; but if this effort could otherwise 
have prevailed grammatical propriety would repel it. 
These words refer only to the verb " issued." It they 
could be referred to " payment " it would be a very cor- 
rupt construction to hold that they were intended to 
sanction some device which would leave the bonds un- 
paid. Besides, if the section be read " payment as pro- 
vided by this act," it will be seen hereafter that no other 
payment was provided by the act than payment to the 
bond-holder. Very like unto this »ubtlety is a recent 
suggestion that the final lien substituted at the close of 
the fourth section was something different from the 
prior sectional liens of which it was composed, because 
the word " like" was not again reiterated. This may 
seem too feharp to merit an argumentative reply. In de- 
scribing the last of tlie sectional liens, that term had been 
dropped and an explanatory circumlocution adopted. 
This accourits for the generality of the final words. To 
suppose a change of meaning as to the nature of the lien 
would impute to the legislature a very deceitful purpose 
which surely did not exist. And, besides, the clause with 
which the section closes, forbidding interference by other 
incumbrances expressly identifies, as similar in charac- 
ter, the first sectional lien. and the final lien on the 
whole property. It will be seen that the object of the 
lien in its successively arising parts and in the con- 
solidation of all those parts as an entirety was always 
expressed to be the payment of the bonds and the 
interest thereon. No other purpose of ttie lien was 
expressed in any part of the act. The natural method 
of ascertaining how the payment of the bonds was to 
be made is to look at the bonds themselves ; and there 
we find an explicit promise to pay money ^^ the holder 
at a designated place. The acts of 1852 contemplated 
thai this place should be — as in practice it was — one of 
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the great American money markets beyond the limita 
of Tennessee. Therefore, it is manifest the payment 
was not to be at the State Treasury or to the State. 
The person to perform the duty of making the actilal 
payment was expressly named in the act, i. ^., " the 
Company," (§3.) 

No action of the State or its officers, under or in 
consequence of the lien, was contemplated except on a 
default by the Company in making such payment. 
Save in the possible but unexpected event of some such 
default it was an evident design that nothing should be 
done by the State or its officers which could cost the* 
State one cent or give her any right to put the lien in 
force for her own use or benefit. Every incidental 
•expense connected with the issue of the bonds, however 
trifling or insignificant, was provided for without cost 
to the State, and, of course, without allowing the State 
any recourse to the lien on account thereof. The 
expenses of engmving and preparing the bonds wore to 
be paid by the companies. (CA. 153, § 7, ante^pAf>.) 
Even the compensation to the State's officers, i, e,, the 
Comptroller and the Secretary, for signing, sealing and 
registering the bonds, was also to be paid by the com- 
panies. {Ib.j § 9.) And the engineer authorized to 
verify the condition of the work as adequate to justify 
the loans, was to be appointed at the cost of the com- 
panies. {GA 151, § 1, ante^p. 6.) All these expenses, 
payments and costs were to be defrayed cotemporane- 
ously with the services referred to ; and, consequently, 
it could not have been intended that they should enter 
into any account between the State and any company. 
The services referred to were all preliminary to the 
issue (5f the bonds ; and their cost could not be secured 
by the lieu, for such cost was to be defrayed before the 
lien could come into existence. 
Tlic only feature ot the lieu, as delineated by the acts, 
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remaining to be brought into view is the person of it& 
holder. Sections 3 and 4, {ante^ pp. 6 and 7,) fill up 
this portion of the picture ; they provide that the State 
shall be ** invested, with the said lien or mortgage.'^ 
Looking npon this completed description, the sole object 
of the lien is perceived to be an assurance of payment 
}yy the Company to the actaal money-lender in the trans- 
actions Csintemplated. (§ 2.) Unless unexpected disaster 
should supervene the office of the State, as lien-holder, 
wonld be so purely that of a merely formal trustee for 
^he securit}' of those who might advaace money on the 
bonds, that a cent could not remain due to her from any 
•company npon its entire transactions with the bonds at 
the end of the thirty or forty years' credit provided for. 
The language employed and the machinery devised are 
appropriate to the creation of a trust title in the State to 
secure this result fin the most direct and simple method 
possible. The formal words, " in trust," &c., were not 
necessary. {Lewin on Trusts^ Sd London Ed, p. 140.) 
In the regular course of the transaction nothing what- 
ever, in the way of action or of an affirmative nature 
could occur on the part of the State. Nothing 
enunng to her use was even implied except the inevita- 
ble incident of her release from liability to the money 
lender. This release, of course, would arise ipso factOy 
from the Company's act of payment. It is difficult to 
conceive how, even by the genius of perversity, the 
declaratory words of the Statutes or their contrived 
methods could be turned aside from the object so plainly 
declared* or made to subserve any other. 

It has been asserted that the leadmg terms of an 
enactment which, taken by themselves, point in a given 
direction, may be diverted from it by an inapt specifica- 
tion of details. Provisions tor carrying a law into effect 
which would necessarily effectuate an entirely different 
purpose, would, it is said, manifest unmistakably an 
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intent contrary to that indicated by the ill-chosen words 
employed at the outset. And it has been claimed that 
such inconsistency between the expressed object and the 
details provided for its execution is exhibited in the 
Tennessee legislation of 1852. The provisions made 
therein to prevent defaults by the companies and to 
remedy them if occurri?ig are relied upon as working this 
counterpoint. This proposition invites the judiciary to 
a use of its authority which can only be sanctioned, if at 
all, in a case where the conflict between the object declar- 
ed and the means devised for eiiecting it by Bome parlia- 
nientum indoctum is absolute, manifest, undeniable. 
Under any other circumstances, learned and intelligent 
judges will ever say, as they did in JEdricTc^a Case^ 5 Coke^ 
118, that "they ought not to make a construction in any 
*^ case against the express letter of the Statute, for noth- 
" ing can so well express the meaning of the makers of 
the act as their own direct words." Leaving un- 
challenged the principles involved in this bold sug- 
gestion, let it suffice to say that, on carefully examining 
each of the subsidiary provisions invoked in its sup- 
port, no such elements of nullification will be discovered. 
Fifteen days before any sum of interest upon the bonds 
issued to a company shall have become due, such com- 
pany was required by section 5, (Ante p. 7), to " furnish 
satisfactory evidence that said interest has been paid or 
provided for " on pain of certain prescribed consequences. 
This evidence was to be judged of by the Spate's highest 
oihcials, i. e. the Comptroller and Governor. Evidently, 
therefore, the statute could not have referred to the 
State's own act of payment or receipt. So, the payment 
here spoken of must have meant, precisely as in section 3, 
a payment hy the company and to the bond-holder. The 
alternative of having "provided for" the interest must, 
by the same reasoning, have contemplated an act of the 
company. The sense of the words "provided for "is 
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obvious; they meant a deposit by the company or a credit 
obtained by it with an approved and solvent bank or 
financial agent ensuring payment in one of those money 
centres at which the company's chief officer must neces- 
sarily have made the interest payable. (§1. Ante p. 6.) 
So far, this fifth section certainly tends to confirm the 
preceding views as to the general object instead of tending 
to the contrary. Unless it furnished this evidence of its 
readiness to pay, the company was required, at the same 
point of time, i. e, fifteen days prior to maturity of the 
interest coupons, to " deposit " in the Bank of Tennessee 
a;t Nashville, which was the State's fiscal agent, not tlie 
interest, as the expression would have been if it was due 
to the State, but " an amount sufficient to pay such inter- 
est including exchange or necessary commissions." This 
is a most explicit recognition that the interest was to be 
paid to the bond-holder and not to the State. Besides, 
the act required on the part of the Company was charac- 
terized as a "deposit " instead of a payment as, consider- 
ing that the bank was the State's fiscal agent, it would 
probably have been called if the interest which the Com- 
pany was bound to pay was considered to be payable to 
the State. The bank at Nashville not being the State 
treasury, was merely pointed out as an instrument or 
agent to make the payment to the bond-holder at the 
proper place, transporting the funds thither at the com- 
pany's cost. The remedial consequences prescribed in 
this fifth section, if a company should neither pay, pro- 
vide for or deposit in respect of the interest referred to, 
was a seizure of the Company's road by act m pais and 
the application of its profits and dividends by the seizing 
agent " toward the liquidation of such unpaid interest." 
The agent was called a receiver ; and he was directed 
after realizing " a sufficient sum — exclusive of the costs 
" and expenses incident to said proceedings, to pay off 
^^and discharge the interest as aforesaid dvs on said 
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^^honds.'*^ This does not describe a reimbursement of 
the State, but a payment to the bond-holders. These 
results of the receivership being accomplished, the road 
was to be restored to the company. The receivers ac- 
counts were, from time to time, to be audited by the 
Comptroller and " the balance " was to be deposited in 
the treasury of the State. This was presumably a much 
safer place of ^^deposit^^ for unemployed balances than 
the receiver's breeches-pocket. The receiver was to be 
appointed by executive action, " immediately" upon the 
Company's default; and it has been seen that this might 
be some time before any interest had actually become 
due "upon the bonds" or been demanded. Evidently 
the draftsman of this section perceived or thought that, 
to some extent at least, the receiver might be in funds 
before the interest would become actually due, and hence 
the two distinct provisions for its payment by the re- 
ceiver. Promptitude by the State in meeting its liabil- 
ities was intended ; hence the direction, at the close of 
this section, that the Comptroller " draw from the 
treasury any sum of money necessary to meet the inter- 
est on such bonds as may not be provided for by the 
Company." The promoters of the discount theory, i. «., 
those who argue that the payment hy the Company in- 
tended to be provided for in the act, was a payment to 
the State might profitably study this expression: The 
form of this receiver's suretyship was that he should pay 
over the income " toward the liquidation of " the " un- 
paid interest under the direction of the OaoemorP 
Surely these latter words indicate a payment to some 
other person than the State. The provisions of this fifth 
section in reference to payment of interest, taken to- 
gether, plainly indicate an intent that the means of the 
company should be promptly applied, through the 
State's power as lien-holder, to the satisfaction of the in- 
terest, and that any short-coming, in that respect, though 
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only in point of promptitude or though merely partial, 
ebould be made up, without delay, out of the State 
treasury. These are all the provisions of the section : 
throughout they aim at enforcing payment of the interest 
to the bond-holders out of the lien-bound assets as far as 
they would suflSce. Surely these provisions were not 
designed to create a means of using the Company's pro- 
perty to pay the State's other debts ? The section was 
an able effort to furnish precise directions for official 
action in all the various conditions of each defaulting: 
company's affairs that might exist at the time of its de- 
fault, or might subsequently arise. 

Independently of its agency for the State government, 
the Bank of Tennessee was engaged in a general bank- 
ing business, and in the course of such business it dealt 
with and acted for private persons and corporations. 
As they were bound to pay the interest on presentation 
of the coupons at the proper place, the aided railroad 
companies might, if they saw lit, employ the Bank of 
Tennessee as their banker to perform this service in their 
behalf. While solvent they probably did so ; this em- 
ployment of that bank was very expedient for it per- 
formed a double office. It was itself a provision for the 
payment of the interest agreeably to this fifth section ; 
and the credit therefor given to the Company on the 
books or minutes of the bank, if accomplished fifteen 
days prior to the pay-day, was a deposit of the evidence 
which that section required, that such provision had in 
fact been made. The section applied the word " de- 
posit " alike to the money referred to, and the evidence 
of timely provision having been made for the interest. 
Either was to be deposited in the bank ; but the section 
did not constitute the bank a judge as to the sufficiency 
of the money deposited, or as to the satisfactoriness of 
the evidence deposited. Plainly these questions were 
submitted to the higher judgment of the Comptroller, 
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alone or in conjunction with the Q-overnor. Even that 
one of these questions which, in common cases, might 
be thought to fall within the range of the bank officers' 
capacity, i. e., the question of amount, could, not, in this 
instance, be judged of by the bank. The State's offi- 
cial records alone furnished the means of determining 
it. 

The Sinking Fund provisions (§ 7 ante p. 9) have 
been mainly left out of view in the preceding remarks ; 
nor will they be much regarded in commenting on any 
other part of the system until they shall have been sub- 
jected to a separate and distinct examination. After 
that examination something further will be said con- 
cerning this fifth section. 

The right of foreclosing the lien or mortgage in equity 
was given in the usual form by the 6th section, {ante 
p. 8) if the " Company should fail to pay any of said 
bonds when they fall due." This referred to a final de- 
fault on the principal at the end of the credit. In such 
foreclosure suit the Court was " to receive payment of the 
said bonds with interest thereon." This was to be its 
primary duty. Indemnity to the State would follow as a 
necessary incident : it was, however, in this place, and 
for the first time, expressly referred to as an object of 
the statute. It is difficult to imagine any effect of this 
section unfavorable to the bond-holder's claim. Its two- 
fold statement of the object as before mentioned, i. e.j 
payment of the bonds, could not strengthen what was 
already expressed so strongly, so distinctly, and with so 
much repetitious emphasis. But, surely, it did not 
weaken or impair that previous expression. 

The Fourteenth Section {ante p. 11) could not vary 
the nature of the system by merely enjoining the pre- 
cautions whicli every faithful trustee invariably employs. 
No such trustee could hurl headlong into the market the 
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security with which he was entrusted, and give no at- 
tention to the fall of the auctioneer's hammer, certainly 
no trustee would do so who was himself security for the 
mortgage debt. Besides, in case the State should purchase^ 
the sale was to be followed by precisely the same results 
specified in the fifth section as flowing from a failure 
by the Company in punctually providing for the interest, 
that is to say, a special receiver was to be appointed to 
paj out of the rents and issues of the road, what might 
be due on the bonds. 

The thirteenth section {ante p. 11), denounced against 
the Company and all stockholders privy to ilfr 
acts, punishments of intense severity for any fraud in 
obtaining State bonds. If any such fraud should he 
perpetrated, the former was theieby to forfeit absolutely 
its existence and property — the ancient doom of felony 
— the latter their individual fortunes to the whole extent 
necessary for ensuring full remunerative justice. This 
justice was distinctly defined, both in the direct terms of 
this section, and by reference to the sinking fund section. 
In both places it was stated to be " the payment of the 
bonds." Consequently it must be held that this thir- 
teenth section did not subvert or alter the previous enun- 
ciation of the purposes for which the lien wat created. 

Certain minute criticisms and some objections of a 
higher nature iiave been advanced in opposition to the 
claims asserted by the bond holders under the Acts of 1852.. 
They will be noticed in order. — 

Declaring in § 2. {Ante p. 6.) that the bonds should 
constitute a lien, is said to have been a fault in language 
and that it must have meant something not well defined. 
This cannot be maintained. The entire set of bonds in 
each loan was intended to form a single lien : Why 
could not the legislature make them form it or constitute 
it? What lexicon could supply a more appropriate 
word for this purpose than "constitute"? Unless the 
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bonds could constitute the lien, no lien whatever was in 
terms declared, and this will not be pretended. The 
legislature of Tennessee had suiiicieut power to institute 
this method of convejancing, i, e.^ making the bonds a 
lien, ipsoJ^actOj without other forms or any words outside 
of the Statute itself. 

It would have been alike unusual and inconvenient to 
give every holder of a single bond a distinct and separ- 
ate lien ; consequently the lien on each road was single 
according to the prevailing practice, yet applicable to all 
the bondh issued to the Company owning such road. 

Usage sanctioned the appointment of a trustee to hold 
the lien as security, pro rata, for a variety of persons hav- 
ing unequal interests ; {Clark v. State^ 7 Caldwell 822,) 
80 the State was invested with it. Here, again, we find 
the most appropriate term employed. The lien was first 
created without any other form than the bonds constitut- 
ing it. With these it inhered in favor of the money 
lending multitude who were to hold the bonds ; and then 
a trustee was invested with it. The lien was not ffivefi 
to the State : it was not declared "in favor " of the State 
as has been erroneously conjectured, though necessarily 
it was denominated the lien or mortgage of the State. 
No purpose of benefit to the State was expressed though 
a benefit must negatively have resulted. The State 
was ^^mvested^^ with it. An investiture was the most 
apposite figure : the expression was peculiarly apt ; it 
signified clothing the State with an ofiice involving 
duties. This metaphor, as Ld. Mansfield calls it, (1 
Bv/rr. 109,) was chosen not only with accuracy but in 
exceedingly fine taste. See illustrations of its usual em^ 
ployment in Richardson^a Dictionary. In all its fre- 
quent references to the lien, the Act employed precisely 
the same descriptive phrases. 

It is asserted that the legislature erred in sec. 3 : {ante 
jp. 6), that intending to create an interest in the 
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State, and to avoid conferring any privilege on the bond- 
holders, the word bonds was used as denoting a sum of 
money equal to that expressed in the bonds. If sncli an 
indirect verbal manoeuvre was contemplated, it would 
have been developed in proper language, instead of b^ing 
hidden by a misnomer. When it was needful to express 
that sort of circuity, the legislature knew how to do it> 
and actually did it in the fifth section {ante p. 7.) This 
very idea — this distinctive purpose— was expressed 

in that section three times. 

If a suit or legal proceeding should become necessary 

by reason of the Company's default in payment of the 
principal, such suit, according to sec. 6, {ante p. 8,) was 
to be instituted " in the name^^ of the State of Ten- 
nessee. Why this particularity as to the mere f orai ? 
If, in its creation, the lien was given not only to the State, 
but solely and exclusively in the interest of the State 
and for its benefit, what name could possibly have been 
imagined for the plaintiff in a foreclosure of the lien 
other than that of the State ? Had the draftsman been 
thinking of a suit simply and only by or " in behalf" of 
the State, he would naturally have used these words, qs 
they would have described a suit by a plaintiff having 
the substantial interest. Good writers most commonly 
do so (2 Dalla&j jpp, 402, 428, 452). But, looking upon 
the bond-holder as the creditor, the draftsman employed 
language precisely suited to describe a trustee's suit, and 
to prescribe its form. (2 Revised Statutes of N. Y,^p. 
476, sec, 20 ; first ed. 2 Sneedp. 219.) 

In arguing that the lien was exclusively for the benefit 
of the State, great use has been made of a provision in 
the first section containing the phrase " in favor of the 
State," {ante p, 6.) This is said to characterize the 
lien in question. Such is not the case; for it had no re- 
ference whatever to this lien. It referred to an entirely 
different subject. 
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ProviBion was made that the first loan of bonds to a 
company under this system should divest the company 
of all power thereafter to encumber its property to the 
prejudice of the lien declared ; but, of course, it was ne- 
cessary, or at least advisable, that the State officers, be- 
fore making such first loan, should ascertain what incum- 
brances, if any, had been previously created. And, 
accordingly, in sec. 1 {ante p, 6,) there is found, among 
the conditions precedent to receiving such first loan, a 
requisition upon the aided company to show that the 
section of its road on which the loan was to be made 
was " not subject to any lien whatever other than those 
created in favor of the State by the Acts of 1851-2." As 
this reference was to liens in existence before any lien 
could accru^or arise under the internal improvement act 
itself, no proof seems needed of the obvious fact that the 
phrase '^in favor^^ oi the State, as here employed, did 
not allude to, and could not have been intended to de- 
scribe or characterize any of the liens in question. 
Plainly, it referred to some possible other different and 
pre-existing incumbrance. Therefore, if this mere phrase 
*' in favor" of the State, in sec. 1, could, of itself, influ- 
ence the construction, (which is denied) it would afford 
an argument, operating by contrast, directly against the 
idea that the liens to be created under the Improvement 
Act were " in favor" of the State. — In no instance does, 
that phrase elsewhere occur in the Internal Improve- 
ment Act of 1852. 

This reference in § 1 to certain' prior liens as possibly 
existing "in favor" of the State is easily explained. 
The first section of the improvement act had relation only 
to a single specified company, L e., the East Tennessee 
and Virginia Railroad Company. Indeed the first nine 
sections are throughout devoted to that company alone 
and are made applicable to the general system only by 
adoption in subsequent parts of the act. Now it so hap- 
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pens that the East Tennessee and Virginia Railroad 
Company, as may be seen by Act of 1851-2, chapter 72, 
p. 76, had been previously authorized to receive State 
loans for which liens upon its road might exist. 

Arguments of another kind have been employed 
against the bond-holders which are more interesting if not 
more forcible. They will l)0 considered in order. 

1. — Directions that the companies make deposits in the 
Bank of Tennessee are treated in argument as if they 
contemplated payments to the State or into its treasury^ 
This is an obvious misconstruction. True it is that the 
bank was created by the State and entirely owned by the 
State; but, it was not the treasury of the State, for that 
was declared in the act of 1852 itself to be a distinct and 
different office. {Laws of Tennessee 1838, gA. 107, Fur- 
man V. Nichol 8 Wallace 69.) The bank could not be 
judicially regarded as the Stats ; for if it were, its main 
office and objects as a bank of issue could not have been 
performed or attained without a manifest violation ot the 
federal constitution. {Bank of Tennessee v. DibreU 3 
Sneed 379 ; Briscoe v. Bank of Commonwealth of Kevi- 
tucky, 1 1 PeUrs 326 to 328.) 

2. — It has been intimated that it was beneath the dig- 
nity of a sovereign power to become or be a trustee for 
private individuals. This notion conflicts with authority 
^ \^Paup V. Drew lO^A, Howard! s U. S. R,, 222, 221) and 
it ignores established practices. All official bonds, and 
an infinite multitude of other obligations, are taken in 
the name of the State or sovereignty and are enforced 
primaiily and often exclusively for the use and benefit of 
private individuals. This practice is so familiar that it 
would be a trespass on patience to cite the instances of 
it that readily offer themselves to notica Let a specimen 
or two suffice. {See New York Revised Statutes^ Vd. 2, 
ti7'st Ed. pp. 476 to 480 ; same book, p. 5, §§ 14 and 6.) 
This was so usual in Tennessee, that, going beyond the 



91 



habit of most other States, suits brought there on such 
bonds commonly, perhaps invariably, published in their 
very titles, a recognition that the State was a trustee and 
sued "ybr the -w^e" of the individual interested, naming 
him. (2 Sneed, p. 616 : 1 Head, pp. 262, 370.) A 
pointed illustration is presented by the case of The State 
for the use of Mary O'Neal, formerly Sharp, (2 Snesd^s 
Tennessee Heports J p, 219,) The highest court of that 
State there expresses itself as follows : "There is cer- 
" tainly nothing more common in our practice than suits 
" in the name of the State for the use and benefit and 
" under the control of others. Such is the case in all 
" bonds taken to the State in penalties for the perfor- 
" mance of duties in which individuals are interested.'* 
The prerogative writs of prohibition and mandamus initi- 
ate t^ action in the name of the sovereign, yet they are 
almost invariably employed for the sole benefit of an in- 
dividual and are actually controlled by him. Indeed, a& 
a substitute for the impracticable capias ad respondend- 
um against the ideal sovereignty, the writ of mandamus 
is very often employed against high executive officers to 
compel their compliance with the behests of legal justice. 
{The State ex rel. Turner vs. Crosier, Comptroller, 2 
Sneed 410 ; Kendall v. Stokes 12 How, U. S. R. 524, 613.) 

3. — Akin to the suggestion last referred to is a denial 
that the State could have so far forgotten its dignity as 
to have tendered to the taker of its bonds a lien upon 
tangible property by way of ensuring prompt payment in 
addition to its own plighted faith. 

It is true that in 1852 Tennessee held a high position. 
Her population had reached a million ; her territory was 
about equal in extent to that of New York, and prob- 
ably excelled the latter in mineral wealth and agricul- 
tural productiveness. She had given to the Union 
the most distinguished of its modern chief magistrates. 
Another of her sons, still more recently an occupant of 
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the presidential chair, had added ira measurably to the 
wealth, power and prestige of onr Republic by em- 
blazoning upon its banner the golden star of Cali- 
fornia. Her public debt was not large, scarcely 
amounting to five milh'ons, and interest had been 
punctually paid upon it. The acts, in practical repudia- 
tion of the revolutionary debt, which had affected the 
honor of elder States did not tarnish her escutcheon. 
She had not been active in stripping the Supreme 
Federal Court of its pristine authority to enforce against 
States the behests of justice in favor of individuals. (1 
Elliotts Debates^ p, 340 — 2e? Fd,) For herself, she had, in 
her fundamental law, uniformly spurned, as ignominious, 
the exemption from judicial responsibility claimed by 
most other governments. Thus strong in material re- 
sources and conspicuous for elevation of moral sentiment 
she stood — eminent among her peers. Certainly she 
might without presumption have claimed in the world's 
money-markets the utmost confidence. But these cir- 
cumstances furnish no adequate reason foi turning away 
from the plain import of her promise directed to uni- 
versal attention by this public act. § 15. {Ante^ p. 11.) 
Because she was upright and honest shall it be said that 
she was ignorant of her country's vernacular? The 
supposal would be a sorry compliment to the dignity in 
behalf of which it is now suggested. Plain words are 
to receive their natural interpretation unless common 
sense and common experience compel a denial of it. 

Pledging property by specific lien upon it as security 
to the money-lender had been practiced by States and 
even by the proudest of ancient monarchies. Why, in 
opposition to her express words, should young Tennessee 
be presumed to have conceitedly disdained this usage ? 
Nowhere in her action or in her proclaimed doctrines 
can there be found the slightest evidence of such vanity. 
Instead of making any such frivolous display she had, 
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on the contrary, shown herself to be incapable of it. In 
her Constitution she had thus spoken again and again : — 
The active political agency in States has often repudiated 
obh'gations; mj people are only mortals and are liable, 
in their corporate capacity, to be seduced into similar 
delinquencies ; but such evils shall be prevented. The 
sacred tribunals of justice shall be authorized to compel 
my government to do justice toward all who put confi- 
dence in it. However impracticable the design, its con- 
ception reflected honor upon Tennessee ; and her people 
may hereafter point to it with exultation, when the 
attempts now progressing to defraud in her name shall 
have been defeated. 

Nothing in the Seventh or Sinking-fund Section, {ch. 
151 of 1852, § 7. ante p. 9) gives color to the argument 
that It was intended to facilitate or was capable of facilita- 
ting any scheme like that devised by the legislation of 
1869. That argument has been thought to derive force 
from certain calculations which are supposed to shew that 
the sinking-fund was so contrived as to draw from each 
Company an amount equal to its whole loan before the 
maturity of the bonds issued to it. If this proposition 
were true it could not help the argument : still, its error 
may as well be shown. The section expressly provided 
that the contributions to the sinking-fund were not to 
commence in any case, before the entire completion of 
the Company's road, nor until the expiration of full five 
years from that event. This plainly points to five years 
of successful operation by the road in such its completed 
condition. When it is considered that the amount to be 
sot apart was but one per cent, per annum, that the roads 
generally were of considerable length, including many 
sections, and that four years were deemed only a reason- 
able allowance of time for the completion of each sec- 
tion (§ 20, ante p. 15), the ineptitude of those calcu- 
lations must be very apparent. In 1856, six years after 
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the establishment of the general system, the sinking fund 
was enlarged to two per cent, and modified as to the 
time of its commencement. [Tennessee Laws of 1856^ 
(7A. 120, § 5). But that or other such subsequent occur- 
rences do not warrant any different view of the original 
intent and design. These are to be judged of, according 
to the terms employed at its inception when, as part of 
a financial scheme, this sinking fund was described and 
set iorth in the organic law. 

Some special considerations connected with this sink- 
ing fund should be stated preliminarily to a review of its 
nature. The direction was that each company should 
" set apart " from its annual earnings the sum indicated, 
i. e.^ one per cent, upon the amount of the bonds issued 
to it ; and this whole amount was to be invested in State 
bonds. If the bonds thus piocured by a company should 
happen to be bonds originally issued to it under tliis 
system and repurchased by it, they were to be cancelled. 
Of course it could not have been any part of the design 
that those bonds were to be purchased below par. Such 
a thing could not have been treated or regarded as sup- 
posable. What deviser of a scheme for borrowing money 
could be so senseless as to admit into his prospectus an 
implication that the bonds proposed to be negotiated 
might, before their maturity, be so depreciated as to be 
purchasable in the market under pari Neither was it 
contemplated by this section that any State-bunds should 
ever be so purchased. If the common State-bonds were 
at any time procurable below par, the fact would create 
no present inducement to purchase them, for the com- 
panies were bound in each year to " use " in the prescribed 
purchase of State-bonds the entire one per cent, directed 
to be " set apart." On the other hand an intent to 
compel the companies to purchase such bonds above 
par cannot be imputed, for that would have been rank 
injustice. Dealing in tlie purchase and sale of stock was 
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not enjoined upon the State or her Sinking Fund Com- 
missioners : indeed it was not permissable. On the con- 
trary, the section contained an express trust for accumula- 
tion by holding the bonds paid in, collecting the interest, 
re-investing it and collecting, in like manner, the principal 
at maturity. Of course, when any bond thus purchased 
and held fell due the State would pay no more than par 
or the sum named on its face. Thus it may be seen that, 
judging as men generally do, it could never be an 
appreciable present advantage to a company to purchase 
common State bonds below par, and it would always in- 
volve an absolute loss to purchase them above that rate. 
So every probably influential motive on the part of the 
companies to speculate in State stocks was precluded. 
' We thus perceive that the Sinking Fund was not de- 
Tised to cover a scheme of stock-jobbing; and nothing 
can be clearer than that it was not designed as a security 
to the bond-holder. It could scarcely benefit him. Without 
it, he had already the State's absolute obligation to pay 
his whole demand : and nothing prescribed in the sink- 
ing fund arrangements could, by common possibility, 
give him any more. It is plain, therefore, that there 
was neither intent nor capacity in this seventh section to 
defrpud or to secure the bond-holders. It was framed 
upon principles and for purposes having no connection 
whatever with either of these objects. Its general nature 
and its detailed ^provisions fully establish this proposition. 
It would very properly be left entirely out of view in 
considering the duties of the State and of the Com- 
panies respectively towards the bond-holders, though the 
operators of 1869 treat it as their sheet-anchor. 

The oflSce of a sinking fund is easily understood. 
Corporate loans are usually obtained to accomplish en- 
terprizes to which the paid-up capital is inadequate. 
The borrowed fund is generally expended, at the outset, 
in the works or materials needed. Prudence requires 
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that provision be made for ultimate payment of the debt 
by periodical savings out of income. Otherwise, disaster 
would almost inevitably attend the loan's maturity : and 
however frequently such a result may ensue, it is never 
a preconceived design of the borrower, or of the lender. 
The provision for paying off such loans at maturity, thus 
dictated by common prudence, is made, through the finan- 
cial process commonly called a sinking fund. Those who 
advance the paid-up capital receive dividends only out 
of the annual balance of income after deducting enough 
to pay interest on the loan taken up, together with a 
contribution to some well-chosen investment. This, of 
course, should be, with its accumulations, sufficient in 
estimated amount to repay the principal of the loan at 
maturity, though the complete and perfect accomplish- 
ment of that result is not always provided for ; as for 
instance the calculation might be that the savings would 
provide so far for the debt as to leave the balance quite 
within the ordinary resources of the company. Such 
was the design and nature of the sinking-fund scheme 
set forth in this seventh section. Its very name indicates 
its character. Even private individuals when building 
ships, or houses or other things consumable in use insert 
in their calculations an item of this sort. Their arrange- 
ments are to realize annually a fair income on their 
investment and so much in addition as will enable them 
to reconstruct at the period when reconstruction will 
probably become necessary, and this they call a sinking- 
fund. 

Thus the true nature and uses of a sinking-fund 
In general, disprove the aivailabilities for fraud and 
rapine imputed to this particular specimen of the class, 
and each of its detailed provisions contributes to refute 
that imputation. The position assumed by the legisla- 
tion of 1869, as before stated, is that the only contract- 
ing parties in this whole legislative system of 1852, were 
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the State on the one side and the companies on the other : 
the actual money-lenders to whom the bonds were nego- 
tiated, being, it is said, total strangers to the arrange- 
ment. This indeed is the only suitable basis for the 
interpretation of this sinking-fund section, insisted on by 
the operators of 1869. Reduced to its essentials, their 
perfectly harmonizing construction of the whole internal 
improvement system and of the sinking-fund section in 
particular, is that no relation at all was created between 
the companies and the money-lenders ; that no other 
relation was created between the State and the latter 
than that of mere debtor and creditor, and that the com- 
panies were indebted on the transactions to the State 
alone, their debt being an obligation on their part to pay 
the State the sum of money mentioned in the bonds with 
interest from the date of their issuance. With all irrele- 
vancies eliminated by this brief description of the position 
taken, let us look directly at the process of buying State- 
bonds by the debtor-company assigning them to the Gover- 
nor, and paying them into its alleged creditor's treasury as 
prescribed in this seventh section, and compare such pre- 
scribed action with the theory. If the company was 
indebted to no one but the State, as alleged, the delivery 
of a State-bond by the company into the State treasury 
must necessarily, eo instanti^ by act and operation of law^ 
work an extinction pro tanto of the principal debt ; for, 
on the assumed theory, the company would have no more 
concern with the payment or non-payment of the outstand- 
ing State-bonds which it had negotiated than a merchant, 
after paying at bank bis discounted note,has with the bank's 
circulating bills which he had once held but which had 
passed from his hands and were afloat in unknown and 
undiscovcrable hands. But what says this seventh sec- 
tion ? " And bonds so paid in and the interest accruing 
thereon irom time to time, shall be held and used by the 
State as a sinking-fund for the payment of the bonds is- 
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sued to the company." § 7, These words plainly show 
that, in the conception of the legislature using them, the 
debt created by the negotiation of these " bonds issued to 
the Company " remained unpaid and in full force not- 
withstanding any and all contributions to the sinking- 
fund. They show also tliat the action here prescribed 
was only a precautionary measure to secure its " pay- 
ment." Other sections of the acts show that the whole 
of this outstanding debt due to the bond-holders remain- 
ed an obligation the princii)al and interest of which were 
still to be paid in due course to the bondholders hy the 
company. 

The next clause of the Seventh Section prescribing 
cancellation of bonds which had been " issued to the Com- 
pany," should any such be repurchased by it and paid 
into the sinking-fund, shows that the distinction between 
extinguishing a debt by actual payment, and, providing 
a fund in the hands of a banker or trustee for its pros- 
pective payment at a future day stood out plainly in this 
immediate connection before the legislative mind. 

If the bonds " issued to the company," as claimed, 
were in no wise connected with the lien, and, therefore, 
undistinguishable in efiFect from any other State bonds^ 
why this marked distinction between therfi and other 
State bonds ? Why, also, it may fairly be asked, this 
special and elaborate contrivance as to the latter kind of 
bonds when paid into the sinking-fund ? With interest 
to be computed on them they were to be kept in a process 
of constant accumulation ? This is all sensible enough 
when the sinking-fund is viewed as a provision for 
future payment of a debt not yet matured. Treating it 
as such a provision, it is quite reasonable that it should 
be kept accumulating until the period of maturity, al- 
though in the mean time the essential debtor — tiie actual 
borrower — is constantly paying full interest on the un- 
paid debt to the actual creditor. 
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But, to treat the investment in the sinking-fund as a 
payment by the Company to its only creditor, of its only 
debt, and at the same time to compel the Company by 
Section 5 to continue semi-annual payments of interest 
to the bond-holders for the same original debt, certainly 
seems to be paradoxical. The two operations could, to 
be sure, be made to subserve a general end ; they might 
therefore be prescribed without actual injustice. But 
they would never have occurred to any legislator framing 
a contract between the State and the companies in which 
the bond-holder had no concern or interest. 

It should not be overlooked that here in this sinking- 
fund section, as at every other place where the subject is 
spoken of in this systematic plan of 1852, the payment 
aimed at was " payment of the bonds," not payment to 
the State of an amount equal to its issues for the com- 
pany. 

It has been suggested that the construction of this sink- 
ing fund section claimed by the bond-holders would ex- 
pose the companies — the actual borrowers in this financial 
operation — to such imminent danger of being swindled 
by the State and actually compelled to pay twice over the 
money borrowed, that it cannot be supposed they ever 
intended to incur such a peril ! It is not incumbent on 
the bond-holders to treat this peril as imaginary or to 
question its reality. Let its magnitude be assumed as 
very impressive and let the caution and prudence of the 
companies when taking up the loans be rated as high as 
the proponents of this argument choose, what should be 
the result 1 They ask the Courts to suppose that capital- 
ists or other investors, generally residing at a distance 
from Tennessee, though seeking no return but simple in- 
terest for the money advanced by them, must have been 
the parties who agreed to assume the risk in case such 
a disaster should occur as a loss from delinquency on the 
part of the intervener selected by the companies to give 
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its negotiable bonds and hold a security for their pay- 
ment. If that so chosen intervener should collect the re- 
imbursement-fund provided by the companies and mis- 
apply it, these reasoners say the project was that the lend- 
ers not the borrowers should endure the loss resultintr 
from the unhappy misadventure ! ! Surely such a con- 
ception is not paralleled, in point of extravagance, among 
the pretences of fraudulent evasion recorded in history, 
eccentric as from necessity such pretences have often been. 
Let any one imagine this interpretation to have been 
plainly and intelligibly set forth in the prospectus which 
any company's agent placed before the public when ten- 
dering these registered State bonds for sale, and ask him- 
self what investors would have said to him ? Surely he 
would have been scornfully hissed out of eveiy money 
market in which he had the weak audacity to show him- 
sel f . 

Common experience informs us that safety, absolute 
safety, is the idea always held forth to the money lender. 
Risks are incident to all human transactions; but inva- 
riably, according to the borrower's prospectus and for 
the lender's encouragement, these risks are all assumed 
by the borrower. And this common habit and practice 
in dealings between lender and borrower coincides per- 
fectly with sound philosophical theory, as commonly ac- 
cepted usage invariably does. The borrower of money 
is always engaged in some enterprize involving hazards. 
The compensation for incurring these hazards is found in 
the prospect of large gains should success ensue. These 
gains the borrower hopes to obtain. On the other hand, 
the lender, as to possible gain, is limited within the nar- 
row and strictly defined compass of simple reimburse- 
ment with interest. When to this obvious view of the 
matter we add the fact that the friendly intervening lien- 
holder is always — as was the case in this instance — 
chosen by the borrower in his own circle or from amongst 
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Ills own raost reliable patrons or auxiliaries, there arises 
around the suggestion that the lender agreed to take 
the risk ot the intervener's delinquency, such accompani- 
ments that treating it with gravity is indeed a task. 
Taking notice that the hypothetical swindler in this 
imaginary drama was a sovereign State, does not essen- 
tially relieve the difficulty. 

Most clearly, as above shown, this Sinking-fund was 
not a device conceived in the interest or for the benefit 
or security of the bond-holder. Such is rarely the 
essential motive of a sinking-fund. Though commonly 
it may be thought to subserve in some measure his in- 
terest or security, the actual lender is always otherwise 
secured. He was so here : he had the State's bond and 
the benefit of a lien on all the subscribed capital, 
property, stock and assets of every kind belonging to the 
Company, including its franchises and its very self — its 
life and being. It is therefore true in this case, as it 
generally is, that the Sinking-fund was devised for a 
purpose altogether different from that of securing the 
bond-holder. The object was to save the Company itself 
from the extreme pressure incident to fixing a single 
pay-day for large amounts of principal without due 
provision to meet the demand. Incidentally the Sinking- 
fund was well adapted to perform an additional office. 
It tended to secure from loss the friendly trustee who 
intervened at t'le Company's request, lent her bonds, held 
the lien for their payment, and agreed to preserve and 
accumulate the fund designed for the same purpose. 

It is in the Sinking- fund section Uhat the State is first 
introduced as an actor in any steps conducing to the 
payment of the Company's principal debt in the regular 
and prosperous course of its business. The specified 
motive for calling in the State as an actor and the duties 
expressly imposed upon her as such are alike instruc- 
tive. Tlie section is distinctly confined to making pro- 
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vision for payment of the principal ; yet at any time 
when a payment into the Sinkinsr-fund was directed to 
be made no principal would be actually payable, and 
the bond-holders conld not be called upon to receive, nor, 
indeed, could they be found. Thus, it is seen that the 
most ample reasons existed, nay, that an absolute neces" 
sity existed for the companies' dealings in this Sinking- 
fund process being directly And exclusively with the 
State. The State was the only person the companies 
could deal with in the contemplated operation, unless, 
indeed, they should adopt the ridiculously circuitous 
device of making soine other person or corporation the 
receiver of their savings. But in reason the companies 
could not have proposed any other savings bank than the 
State. The State had- created each of them, and was its 
protector and its " aid " in this borrowing scheme. 

The sinking-fund section contained no provision for 
the actual operation of paying the bonds issued to the 
companies. In this respect it was peculiar. The possi- 
ble incident that a company might repurchase bonds is- 
sued to it was, to be sure, provided for; and the conse- 
quences were regulated ; but no such repurchase was a 
necessary part of the design. The section uses the ex- 
pression " payment of the bonds ; " but this was merely 
incidental verbiage and was employed from a similar 
necessity to that which, in other places, caused the lien 
to be referred to as the " lien of the State." There are 
no practical directions as to the time or times when pay- 
ments from this fund should be made, by whom such 
payments should be made, or to whom they should be 
made. By a compulsion growing out of the very nature 
of the case all these things were left to be arranged be- 
tween the officers in charge of the fund and each com- 
pany at that future period, perhaps far distant, when the 
sinking-fund commissioners as directors of the company'* 
savings-bank might be called upon to settle their ac- 
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counts. Perhaps the bonds delivered by a particular 
Company into its sinking-fund might be the very set of 
bonds which had been loaned to and negotiated by it. 
In this, or in other supposable cases, it might happen 
that nothing in the way of actual payment would remain 
to be done by any one connected with the sinking-fund 
operations. In such an event a mere adjustment and 
balancing of the yro Jorma debits and credits in the 
State's account-book would close the sinking-fund trans- 
actions. It may be observed in this connection that, 
notwithstanding any and all payments into the sinking 
fund prescribed by this seventh section, each Company, 
all the while, until the absolute maturity of all the 
bonds ^* issued " to it, was compelled by the fifth section 
to keep on steadily paying interest semi-annually to the 
holders of such bonds. Nor was this all ; the sixth 
section peremptorily required the Company also to pay 
the principal when the bonds should fall due (ante p, 8). 
These payments were to be made at any place or at any 
number of places in the United States that the Company 
might at its free will and pleasure have selected. 
We can easily gather from the Act, that the expense, 
trouble -and risk of seeking the bondholders and paying 
them at New York, Boston, Philadelphia, San Francisco, 
Milwaukee, Council Bluffs, and Salt Lake and Virginia 
Cities were not assumed by the State. So far as any 
provision in the law can guide conjecture, the condition 
of things at any pay-day of principal was likely to be as 
follows: bond-holders scattered about the Union were 
to be tendered payment punctually at the appointed 
places. This, in every case, was to be done by the com- 
pany concerned, and at its risk and cost. The only 
function of the sinking-tund commissioners was, like that 
of any other officers of a savings bank, simply to facili- 
tate, in some way not precisely defined, the necessary 
transfer of the funds in their hands, so that the company's 
payments might be made to the bond-holders. 
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A special provision of this seventh Bection remains to 
be observed upon. 

The main, indeed the only objects of the sinking-fund, 
as above stated, were other than the security of the bond- 
holders. In connection with this view, it is proper to 
consider the meaning of the clause, that the State bonds 
paid by any company into the sinking-fund should be a 
credit on the bonds issued to such company. 

The sinking-fund scheme could not be carried on by 
the State oflScers without opening a debit and credit ac- 
count concerning the same with each company. At each 
day when a contribution to the sinking-fund should fall 
due its amount should be ascertained and debited to the 
company in such account and all payments by the com- 
pany into the fund should also be therein credited. 
Without such a practice, the State officers having charge 
of the sinking-fund could not exercise proper vigilance in 
enforcing punctuality by the companies. This necessary 
debit and credit process had probably been long practised 
and was well understood when the act of March 20th, 
1860, (§9, antep, 33) was passed. If it be not well des- 
cribed in ch. 151, of 1 852, §7, there is discoverable in that 
act no other want of perfect clearness. In this instance, 
the astute draftsman seems to have perceived that the 
object might not be understood ; and, evidently with a 
view to obviate any possible misconception, it was direct- 
ed that the prescribed credit should be " as between the 
State and (the) company." This was amply sufficient for 
the purpose ; and no other purpose in using these words 
can be imagined, " As between the fund and the com- 
pany," would, perhaps, have been more strictly accurate; 
but such language might have been deemed too artificial. 
The qualifying words actually employed were more 
natural and were equally appropriate. They effectively 
inhibited any constru(^ti6n of these directions for book- 
keeping which could operate to the detriment of the bond- 
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holder. The eodifier of 1858, in §§ 1108, 1109, very 
judiciously abridged and simplified this seventh section ot 
1852. Omitting, as he did, all mere instructions in such 
minor details of official business, was quite proper. Such 
regulations find their fit place in the rules of routine 
practice prescribed by departmental chiefs rather than in 
acts of the legislature. 

One further remark on this sinking-fund section may 
be proper. Instead of providing [for the purchase of 
State bonds, if it had required the annual percentage to 
be paid in coined money and the State, after squandering 
the whole of it, had stopped payment and practically re- 
pudiated the bonds, tlie loss would not have fallen upon 
the bond-holders but upon the companies. Their debts to 
the bond-holders and the liens of the bonds would have 
remained intact and would have been enforceable againai 
the roads. 

This review of the seventh section in all its essential 
elements, express or implied, may suffice to show the 
intellectual grasp, clearness of conception, knowledge of 
financial methods, acquaintance with our mother tongue, 
and integrity of mind which presided over the enactment 
of that section as well as over every part of the system. 

The only professed object of the twelfth section being 
to protect the interest of the State, that section is not 
therefore to be regarded as having reserved to the State 
a general power of legislating for its own '• aid and com- 
fort," to the utter subversion of justice by annihilating 
all other interests save and except only "the vested 
rights of the stock-holders." (ante pp. 10 dh 11). There 
was no intent to reserve by that section, any power other 
than to subserve the objects of the system then 
organized. There might be frequent occasion for 
finch a power. The sinking-fund section evidently did 
not contemplate binding the companies to purchase State 
stocks above par. Such stocks might not be procurable 
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otherwise, indeed, at times, they might not be purchase- 
able at all. It is a maxim that the law never compels 
any one to perform an impossibility, yet il is clear that 
the sinking-fund policy, useful alike to the companies 
and to the State, ought to be maintained. In this and 
in similar exigencies, such provisions as this twelfth sec- 
tion find their true office; precisely such enactments are 
very common in regulative legislation. Whenever the 
arrangements prescribed by tins legislative system of 
1852, for carrying its object and intent into execution, 
should by any means become ineffectual or manifesily 
unsuitable, the legislature was authorized to interpose 
and, as a nursing parent, to supply a substitute.' The 
authority thus to provide, in case of necessity, a different 
method of accomplishing the same end was not a power 
to defeat or destroy it. 

Many events were possible which might render this 
kind of legislative relief necessary. The bond-hoMers' 
interest or security was not an object of the seventh or 
sinking-fund section. The duty of making timely pre- 
paration for the payments of interest prescribed by the 
fifth section, was of like nature as that enjoined in the 
seventh section. It was a politic regulation, as between 
the State and the companies only. Incidentally, to be 
sure, it tended to secure prompt payment, and in that 
way was beneficial to the bond-holders ; but it was not 
framed with any view to their benefit. The object was 
to prevent calls on the State Treasury for interest. In 
this mere preliminary arrangement for their payment the 
bond-holders had really no substantive concern. The 
parties to that part of the compact and the only 
persons immediately interested in it were the State and 
the companies. If an anticipatory deposit for interest 
approved by the State officers, were made with a banker 
of high reputation who should suddenly fail before -pay- 
day, the loss would assuredly fall upon the company mak- 
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ing the deposit and not upon either the State or tlie bond- 
holders. This test of its nature shows that though au- 
thorized and conditionally bound to make some such de- 
posit the act of making it did not discharge the deposit- 
ing Company's obligation to pay the interest to the bond- 
holder. D nless it be law, (which need not be considered), 
that the State was bound for all obligations of the Bank of 
Tennessee, the deposits in that bank prescribed by the fifth 
section would be in precisely the same category as deposits 
elsewhere. The company as the borrower — the obligated 
payer of the interest — would sustain the loss in case that 
bank happened to fail. Certainly, as between the com- 
pany and the bond-holder, the loss would fall upon the 
former. It could easily have been foreseen in 1852 
that alterations in the particulars stated, might be- 
come necessary to protect the interest of the State. 
It could be foreseen that the Bank of Tennessee might bo 
obliged to change its location from Nashville ; that bank 
might cease to exist, as in fact it did; {ante p. 18) and 
therefrom would arise, of course, an appropriate occasion 
to apply the power reserved in the twelfth section. 

The power of alteration mentioned in that section, 
was, by its terms, rightfully confined to matters affecting 
the interest of the State. As a party bound for the 
money borrowed, she had an interestunder the sinking 
fund section, in which the bond-holders were little, if at all, 
concerned. Essentially similar was her interest in the 
deposit clauses of the fifth section; and she may have had 
other incidental or subsidiary interests likewise enuring 
to her own use exclusively. By adopting the Internal 
Improvement Acts of 1852, accepting the statute-lien > 
issuing the registered bonds and co-operating with the 
company in negotiating them, the State became a party 
to each of the complex tri-partite contracts devised by 
her legislature; and the reservation to herself of any 
power to vary the system, except as to these matters in 
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which her own interests alone were concerned, would 
have been improper. Certainly any attempt to reserve 
a*" power, of abrogating the lien, or devoting it to other 
purposes, would have been repugnant to common justice. 
It is not necessary to consider whether a State can re- 
serve a power to annul her own contracts. Tennessee 
did not intend to make such an experiment. 

Scarcely any proposition has been sanctioned so fre- 
quently and by such emphatic determinations of our 
highest judicial tribunal as that the law of a State at the 
time a contract is made enters into the contract and 
forms part of it in such manner that the obligation of 
tlie contract, as thus constituted, cannot be impaired by 
subsequent legislation. 

It would hardly be decorous to occupy attention by 
citing authorities to this point. (8 Wallaces O, &, R, 64.) 

The bonds in question ^yere issued and negotiated in 
each instance under and in pursuance of a public Statute. 
They were duly registered in a public office and ear- 
marked in conformity with that Statute so as unmis- 
takeably to fix their identity ; the Statute declared ex- 
plicitly that the bonds should constitute a lien upon the 
property in question to secure their payment " by the 
Company ;" and, conformably to common usage in such 
transactions, that lien was by the same Statute vested in 
the State as a public political corporation to effectuate 
that object. The Statute was a constituent part of a 
contract completed as to each bond by its sale to the 
money-lender, and was as completely incorporated with 
and made a part of that contract as if its provisions, 
according to their true significance, intent and meaning, 
with the most thorough and perfectly intelligible ex- 
planations, had been written out at length on the face 
ol the bond. 

With this plain and simple statement of the contract be- 
tween the companies, the State and the bond-holders. 
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as well as the great law of inviolability before them, the 
judicial tribunals will be called upon to say whether by 
its own mere volition, the political corporation so vested 
with this lien, can arbitrarily strip the bond-holders of all 
interest in it. Casting aside cumbrous details, and thus 
reducing the question to its essential elements, is to 
answer it. The Constitution of Tennessee withholds 
from her legislature any power to perpetrate such an 
outrage : the Constitution of the United States forbids 
such action by any State. It must therefore be con- 
cluded that all the legislation of Tennessee designed to 
sanction the transfer of the lien declared by the Internal 
Improvement Laws, or to apply it in payment of her 
common debt is repugnant to both constitutions, and 
void as against the holders of the bonds in question. 

The theory put forth by the operators of 1869, is des- 
titute of any foundation in reason, sound logic, legal 
science or common honesty. Many other considerations 
that might be adduced against it are omitted, from a be- 
lief that they will readily suggest themselves to impartial 
investigators. Some, however, which lay directly in the 
track above traversed will yet be noticed. 

The starting point in all the arguments adduced for 
the theory of 1869 is that the companies entered into 
no contract with the money-lender and that on nego- 
tiating the State bonds they did not become indebted 
to those from whom they received the money to complete 
their roads. This theory rests entirely upon the slender 
circumstance that each bond contained a formal 
promise of payment by the State. But Courts are not 
at liberty to read this promise as an ordinary common- 
law obligation, and to overlook all other law, all other 
statements in the bond, and all other facts connected with 
it. We have seen, that, in sound judicial intendment, 
each bond bore upon its face, a virtual transcript of the 
statutes under which it was registered, issued, and nego- 
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tiated. Those statutes declared that the Company was 
the actual borrower of the money, and by necessary con- 
sequence, the primary debtor ; they also declared that the 
Company was bound, and undertook to pay the principal 
and interest to the bond-holder, and thereby to prevent 
any resort by him against the State. Thus a great prin- 
ciple of law turns aside and defeats the narrow fiction 
by which the truth of the transaction, the real intent of 
the parties, and the justice of the case, are sought to be 
perverted. On each of these statutory bonds the Com- 
pany is the principal debtor, and the State is its surety 
only, though, as far as mere forms are concerned, the 
State, (as sureties often do) consented to be claimed 
again'-t as principal. (Sprigg v. Bank of Mount Pleasant^ 
10 Peters 258, 265) The right of a bond-holder to 
recover against the Company in a common action brought 
directly on the bond and the statutes ought not to be 
questioned, especially if there existed no right to sue the 
State. But even if this could be denied no consequence 
would result except a merely formal and technical question 
as to the method of procedure. The real debtor could 
not be irresponsible or the actual creditor remediless. 

No mere literal promise by the company pointed 
directly and unerringly at the bond-holder, as a Kentucky 
rifleman's weapon points at his quarry, is found in the 
bonds ; and hence it is argued that there was no privity 
between the company and the bond-holder. This position 
mifi;ht be thought to gain strength from the fact that no 
such direct promise by the company can be found any- 
where, even in the statutes. But if the argument proved 
anything, it would prove too much : it would show that, 
e\)en to the State^ the company made no promise, for cer- 
tainly no formal and express promise by the company 
to either State or bond-holder can be found anywhere in 
th(» written memorials of these transactions. 

But cannot judicial ken discern a promise in them ? 
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The argument that it cannot Feems founded on 
ancient and long exploded ideas. Writing was once a 
rare art. The few who practised it introduced the 
rules of art into the formation of written agreements 
which none but they could frame or prepare. Then every 
written agreement was inter partes : it was solemnly ex- 
pressed as " between A of the first part, B of the second 
part, etc," and with repetitious sententiousness each sepa- 
rate stipulation was preceded by a formal indication of 
the particular parties to be bound or benefited. Then 
<3very written agreement contained covenants and cove- 
nants only, for the parties, perliaps through ignorance of 
any better method of authentication, affixed their seals. 

This thing prevailed to so late a period that in 1765, 
Sir John Eardly Wilmot, one of the most learned and 
respected of the English judges, thought that the objec- 
tion nudum pactum could not be averred against a pro- 
mise put in writing PUlana v. Van Mierop 3 Burrows^ 
pp. 1670, 1671. 

The expansion of trade and commerce has necesgitated 
60 many and such various methods of action in dealing 
and bargaining that most of the purely mechanical ma- 
chinery of ancient times is dispensed with. A contract 
or promise is frequently eviscerated in our day from 
masses of confused verbiage, or adjudged from one or two 
short phrases. 

A direct and formal promise by an individual or cor- 
porate body, can hardly find place in a statute. The 
legislative style of composition is necessarily mandatory. 
" Yon shall pay this money " says the supreme power : 
^* it shall be your duty; if you f-^il or refuse you shall 
forfeit your estates, your very life and being." Such 
was the language of the internal improvement act. No 
promise came from the State's creature, the corporation ; 
but, kneeling in respectful homage before its creator, it 
accepted her aid on the terms prescribed. Surely here 
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was a most emphatic promise by the company to do the 
things enjoined. Actions are said to speak louder than 
words : the acceptance and negotiation of the bonds wa& 
an agreement to comply with the terms on which they 
were loaned by the State. The most solemn promise — a 
covenant — will be implied from any words however in- 
formal : it is enough if they indicate an intention or con- 
eent to be bound. 

Per Gifford L, C. J., Saltoun v. ffouatornij^ Bingham, 444. 
** Dallas L. C, J., Andrews v. Ellison. 6 Moore, 206. 
** Tenterden L, C, J., Sampson v. Easterly, 9 Bam & 

CresWy 512. 
** Alexander L, C. B , same case, 1 O, & Jervis, 117, 118. 

Where on a loan of money a mortgage is given and 
tbere is no promise in terms to pay the money, a promise 
or covenant to pay will be impHed from the nature of 
the transaction. 

Toomes v. Chandler, 2 Levins, 116. 
Howell V. Price, 1 Peer Williams, 291, 

The undertaking of the Company was to pay to the 
bond-holder. The promise, it must bo admitted, aa a 
jpromise^ is implied, not expressed ; so, there is not in 
the case the technical point which might be presented if 
there was in foTTn^ a promise to the State. The 
promissee is only ascertainable, (just as the promise itself 
is ascertained,) from the reason of the thing and the 
nature of the transaction. The meritorious considera- 
tion for the implied promise of the Company was the 
money advanced ; this was advanced hy the bond-holder 
and to the Company. Surely the judiciary when imply- 
ing the promise must also imply that it was made to the 
party primarily interested in its performance, whose act 
in advancing the money and accepting the security of 
the bond and the Statute, first gave actual vitality to the 
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transaction. Until that was done all things that were 
done were merely preparatory. No perfect lien, no 
actual obligation, no debt, no benefit arose or accrued 
until the advance was made ; the procurement of the 
advance was the end, aim and object of the whole work. 
If the promise were to be construed as made to the 
State, she would have received it, as she did the lien, in 
trust for the benefit of the bond-holders ; and conse- 
quently the right of action would have accrued to the 
latter. 

Hendricks v. Lindsay, 93 U, S. R, 149. 

1 Parsons on Contracts, p, 466-467. 

ScThermerJiom v. VanderJieyden, 1 Johns N, Y. 
R. 189. 

The words *^ issued" and " issuance" in sec. 3 {ante p. 
3), did not, in every aspect, refer to a simple delivery 
of the paper into the hands of a company's oflScer. The 
sole object of this section was to declare the lien which 
it described as being for the yayment of the bonds. 
Now, whilst it is but just and reasonable to hold that the 
lien had an inception on receipt of the bonds by the 
company, though partly in blank; yet the lien must be 
regarded as merely inchoate until by regular issue for 
value received, in the business sense of that phrase, the 
bonds became the property of a lender upon them, or 
of some one having a right to demand their payment. 
Until thus negotiated by the company receiving them, 
they were of no force. The .company could never de- 
mand tlieir payment by the State. If one of them re- 
mained in the hands of the company at the nominal 
maturity of an interest coupon, there can be no doubt 
that a deposit of such coupon for the State's use in the 
Bank of Tennessee would have been pro tanto a substan- 
tial compliance with sec. 5 (anU p. 7 & 8). These views, 
if correct, completely refute the notion that, by deliver- 
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ing to the companies its blank papers, and without ever 
becoming bound, to pay anything to anybody, the State 
could have acquired absolute dominion for its own use 
over twenty million dollars worth of railroad property. 

11. — It does not seem neceesary to inquire into the 
guability of Tennessee. She certainly is not suable at 
law or in equity by a private person in the Federal 
Courts. And, aside from its merely technical aspects, 
suit against a sovereign entity in its own tribunals can 
hardly be regarded in any case as a practicable remedy. 
A despot cannot be coerced by his own servant ; and if 
a free State should become so corrupt that its political 
departments form a determination to rob the stranger, 
its judiciary, conceding that honesty might there exist, 
must be powerless. Its attempt at coercion would pro- 
duce only a vain conflict like that between the belly and 
the members. States that are absolutely independent 
may treat their own people precisely as they please. And, 
toward the people of other states that are weak, pusillani- 
mous or unduly regardful of temporary expediency, 
they may also practice any amount of injustice. 
Every nation is amenable to the claims of the Strang- 
er's sovereign, and the latter is bound by honor, duty 
and interest, to demand justice for his subjects or citizens. 
No power of the earth, unless it be the separate Ameri- 
can States, can defraud strangers, without being respon- 
sible in some form or to some authoritv; our united 
federal sovereignty has no such immunity. All this was 
understood in 1787; and as the Federal Constitution for- 
bade war or any diplomatic or other political intercourse 
between the States and foreign powers, it gave to strang- 
ers a remedy against the former in the federal Court. A 
sovereign power against which the stranger could not 
appeal for justice was an anomaly .not before existing, 
nor then established. The Eleventh Amendment may. 
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be thonght to have created it. Whether it has actually 
done 80 need not he considered. On this irrelevant topic 
it would not be proper to speak. Suffice it to say that 
when, under the l^islation of 1852, the registered bonds 
and statutory lien in question were together placed be- 
fore the public as reliable securities, Tennessee held her- 
self out as sabiect to judicial coercion ; and consequently, 
in settling the construction or import and meaning of her 
statutes, irresponsibility to j udicial power on her part can- 
not properly be invoked. Even if it practically existed, the 
bearing of that fact on any forensic discussion cannot 
be greater than that of the known historic truth that, 
in all countries and under all systems, power regardless 
of right has often perpetrated much irremediable fraud 
and rapine. If by her statutes the lien in question was 
duly created for the benefit of the bond-holders, there is 
a power beyond her control which can hold for nothing 
all her attempts to annul or release that lien. Through 
that power it can be enforced without suing her, and 
without any aid from her or agency on her part. Con- 
sequently, the meaning or import of her statutes is alone 
material. 

III. — It seems equally needless to observe upon any 
points of defence for the companies that have been hinted 
at as arising under the law of limitation. The idea that 
a demand can be barred by limitation before it has fallen 
due, is a novelty not likely to meet with judicial appro- 
bation. 

lY. — The State agreed with every person to whom 
the bonds in question were negotiated, that, for his 
benefit and that of all other similar investors, she 
would hold the lien and enforce it. She became 
bound so to do by express contract ; and consequently no 
necessity exists for invoking circuitous aid from tlie doc- 
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trine of subrogation. She took under a direct trust for 
the bond-holders created by her own contract ; she had no 
interest in the lien save that indemnity to her was an 
unavoidable incident of its enforcement. 

V. — The State of Tennessee withholds payment from 
all her bond creditors, including those whose demands she 
admits to be just and unexceptionable. She will not sub- 
mit to suit in her own courts and claims that she cannot be 
sued elsewhere. Under these circumstances it seems sing- 
ular that, at this late day, her authorities should assume 
the fruitless task of questioning her liability on the bonds 
in question. She is in no practical sense liable for any- 
thing : she wiU not pay and it is assumed that she cannot 
be coerced. Still, in the present month, a committee of her 
legislature has reported that by reason of certain irregu- 
larities on the part of the companies in procuring the 
bonds in question she ought not to pay them. The legal 
and moral efficacy of this pretence has been completely 
disproved by a minority report from the same Com- 
mittee. But, if the pretence was well founded in 
law and fact, it could have no effect upon the 
present controversy. The object of those who lent 
money on the bonds in question is to enforce a lien upon 
the borrowers' property created for their i)ayment by the 
legislative acts under which tlie bonds were negotiated. 
They do not seek to enforce that lien against the State 
but only against the very property ot the companies on 
a pledge of which by the companies their money was 
advanced to the companies. Whether the companies 
obtained the State bonds regularly or otherwise is cer- 
tainly quite immaterial. However that may be, the com- 
panies are bound to repay the moneys which they re- 
ceived on loan ; and, as the State refuses to repay, 
surely the companies should do so. Th^y cannot set up, 
as an objection to refunding what 4ihey borrowed on 
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the bonds which they passed to the lenders, their own 
irregularities, if any they committed, in obtaining those 
bonds from the State. 

VI. — The legislation in hostility to the bond-holders 
might properly be passed by without notice. 

It is contended that the internal improvement acts of 1852 
conferred upon the bond-holders no interest whatever in 
the lien which those acts declared : if this be true, it must 
end the controversy. In that case, the bond-holders 
would necessarily fail for want of title, and the hostile 
legislation resorted to was quite needless. That resort 
shows to be sure, a consciousness on the part of the actors 
that some such snai:e for the entanglement of justice 
was necessary, and amounts to an admission that their 
construction of the internal improvement acts is erroneous; 
but their opinion, their consciousness or their want of 
conscience cannot affect the question in hand. Its solu- 
tion must depend, not on implied or express admissions, 
but upon the actual import of the internal improvement 
laws. Every impartial jurist to whom the question may 
be submitted, will, I am sure, concur in the opinion that 
if the bond-holders were the cestuis que trust of the lien 
their interest is not affected by any thing that has been 
done. If the State was their trustee the attempted ap- 
plication of the trust fund by that trustee to her own 
use — whether of her own sole motion, or in pursuance of 
a combination between her legislature and the debtor 
companies — must be pronounced unlawful and inef- 
fectual. 

Some attention will nevertheless be given to this 
hostile leejislation and also to the attempt at sanctifying 
fraud by a judicial benediction. 

The Act of February 25ih 1869, (Laws of Tennessee 
p. 50, antep, 19), is properly enough treated as the initial 
movement toward the legislation in hostility to the bond- 
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holders of 1852 ; but the evil design failed at that time. 
It was defeated by an express proviso. (§ 8, ante p, 21). 

From a like cause the act of January 20, 1870 {Law» 
of Tennossee^ p. 61, ante^, 22), might also fairly be con- 
sidered ineffectual for mischief, {see proviso at end of §3, 
ante p. 22). The two provisos referred to, indicate 
that there has existed in the legislature much opposition 
to the new policy. 

The last named statute is supposed to have enacted 
that any of the companies might extinguish the lien on 
their property by paying to the State, in common State 
bonds, an amount equal to such company's debt under 
the Internal Improvement Law. The operators of lb69 
so construe its terms ; and that interpretation, however 
erroneous, may as well be left undisputed. 

On July 5th, 1870, (Laws of Tennessee^ p. 126, am,te p» 
23), an act was passed which by its title and recitals was 
professedly designed to authorize " a sale of the interest 
of the State in each and every railroad company ^ "'*' 
which had therefore failed to pay the interest that had 
accrued on bonds of the State loaned to it or which 
might * fail to pay the interest as it should accrue on 
such bonds." This act appointed Commissioners to sell 
such interest for a sum equal to the amount of the State 
bonds issued to the company with the unpaid interest 
thereon. On such sales any Tennessee bonds were made 
receivable at par from the purchasers. 

Action had before a Special Chancery Court in pro- 
fessed conformity with an Act, passed on December 22d, 
1870, {Laws of Tennessee^ p, 25, ante pp. 25 to 29), is 
claimed to have given to certain other sales a judicial 
sanction. This act directed the before mentioned Com- 
missioners, to file a bill in the Chancery Court at 
Nashville in the name and on behalf ot the State against 
" all the delinquent companies, the respective stock- 
holders, holders of the bonds, creditors and all persons 
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interested in the said several roads," It directed that 
8U3h defendants should " be brought before the Court in 
the mode prescribed by the rules of practice in chancery 
established in the State, except as otherwise herein pro- 
vided." And said Court was thereby " invested with 
exclusive jurisdiction to hear, adjudicate and determine 
all questions of law and matters of controversy of what- 
ever nature, whether of law or of fact, that have arisen 
or that may arise touching the rights and interest of the 
State, and also of the stock-holders, bond-holders, creditors 
and others in said roads ; and to make all such rules, 
orders and decrees interlocutory and final as may be 
deemed necessary in order to a final and proper adjust- 
ment of the rights of all the parties, preliminary to a 
sale of the interest ot the State in said road. Also, to 
declare the exact amount of indebtedness of each of 
said companies to the State ; and likewise to define, as 
XasLj be thought proper, what shall be the rights, duties 
and liabilities of a purchaser of the State's interest in 
said roads, or either of them, and what shall be the re- 
served rights of said companies, stockholders aud others 
respectively, as against said purchasers atler such sale, 
under the existing laws of this State," 

It further directed that "in case any of the said railroad 
companies should decline a contest with the State in re- 
gard to the sale of the State's interest in their roads, a 
sale may at once be made, and, upon the final determina- 
tion of any controversy that may arise between the State 
and any of said railroad companies, the interest of the 
State in such roads shall immediately be brought to sale 
by the commissioners" (§ 7). It further enacted that on 
such sale payment might be made by the purchasers in 
" any of the outstanding legal bonds of this Stale." (§ 9.) 
And further, That on such sale, all the rights, privi- 
leges and immunities of the companies shall be transfer- 
red to and vest in the purchaser, and that he shall hold 
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the same ** subject to all liens and liabilities in favor of 
the State, as now provided by law against the railroad 
companies." 

This act made it the duty of the clerk " to issue, process 
and to make publication in the manner before indicated, 
requiring the defendants to appear &c." But, unless 
these quoted words express or imply something of the 
sort, the act did not profess to sanction such a practice as 
makingdefendants by a general description, as was done in 
the so-ealled judicial proceedings before Tennessee's Chan- 
cery set forth in the above statement, {ante pp, 35 to 69.) 

Concerning the attempts made by the State to discharge 
the lien on certain of the railroads as a mode of paying 
its own bonds or debts, and the attempted sales or trans- 
fers of the lien for a like consideration by bargain in pais 
through its commissioners, without judicial proceedings^ 
my opinion is sufficiently expressed already. Every 
such act was an attempt to violate a trust and to impair 
the obligation of a contract. The Constitution of the 
United States and Tennessee's own fundamental law con- 
cur in denying its efficacy against the bond-holders. The 
lien on each of those roads is still in full force. 

It only remains to consider what effect, if any, has been 
produced by the proceedings in Chancery. These proceed- 
ings were fraudulently contrived for the purpose of obtain- 
ing judicial sentences against the bond-holders, which, 
however flagitiously unjust, would bind them as parties 
on the principle of res adjudicata, unless reversed on a 
direct reviewjin an appellate Court ; and the scheme con- 
templated that they should have no opportunity of ap- 
pealing. 

The act last referred, i.e., that of December 22d, 
1870, can hardly be construed as purporting to 
authorize any proceedings against the holders of State 
bonds issued under the internal improvement system ; 
but no opinion will now be expressed on that point. 
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The operators of 1869 claim that the Act did direct suit 
against those bond-holders ; and, for the purposes of this 
opinion, that fact will be conceded. 

Assuming to be trustee for the bond-holders, and, as 
such trustee, acting and suing in their behalf, Tennessee 
might have prosecuted each of the companies to obtain 
for the bond-holders the benefit of the lien. Such a suit 
brought against all the companies together, according to 
Chancellor East's practice, would have been multifarious 
and verj objectionable in method. Each aided company 
should have been sued separately. But mutifariousness 
is not a jurisdictional defect ; and this point need not be 
further noticed. To such a suit junior incumbrancers 
and creditors of the company sued might be proper 
parties; but the bond-holders under the internal im- 
provement Acts of 1852, need not to have been made 
parties as defendants or otherwise. As their trustee for 
this purpose appointed, and by them accepted, the State 
would have represented them precisely as an Executor 
or Administrator when suing to collect the assets repre- 
sents all parties interested in a decedent's estate. The 
bond-holders would all have been virtual plaintiffs duly 
prosecuting by their own chosen trustee, and representa- 
tive. 

The suit by a creditor, distributee or other party 
in interest to reach a fund for the benefit of himself and 
all others who may be interested in like manner or under 
the same title, is precisely of the same character as the 
trustee's suit just mentioned. The fund may be dealt 
with and distributed in such suits though many unknown 
persons having an interest do not appear, are not duly 
cited, are in no way made parties and have had no actual 
notice. The suit by one of many cesiuis qvs trust in 
behalf of all is resorted to as a substitute for the normal 
and more usual suit by the trustee whom the law or the 
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interested party has appointed to represent the trust in- 
terest. Where there is a trust but no trustee, or only a 
defaulting or delinquent trustee, the Equity Courts have 
long exercised a jurisdiction in rem to prevent a failure 
of justice ; and, when thus executing what may be called 
vacant trusts, those Courts have found the allowance of 
a suit by one or a few of the cestuis que trust for the 
benefit of all a convenient practice. 

The principle of these cases has been largely applied 
to enable Equity to act for the interest of multitudes 
without requiring all to be present as formal parties on 
the record at the institution of the suit, care being always 
taken to secure to all " a day in Court," at some later 
stage of the proceedings. 

But it will be observed that neither the act of July 5, 
1870, {antep, 25, Laws p. 126, ante p, 24,) nor the act 
of December 22, 1870, {Laws p, 25, Ante p. 25,) nor the 
bill filed before Chancellor East in professed obedience 
to the latter {ante pp. 35, 36, 37,) gave this character to 
the suit in question. It was a suit by the State for 
her own sole and exclusive benefit, denying and utterly 
repudiating the character of trustee for the bond-holders. 
Consequently it could not be placed in the class of suits 
by a trustee or in that of suits for common benefit by 
one of many similar claimants or by a co-cestui que trust 
above mentioned. It was not a suit in the interest of 
the bond-holders or upon the trust alleged by the bond- 
holders or seekinoj to have that trust executed. It was a 
suit against that interest and against that trust. Of 
course in such a suit the bondholders could not be re- 
garded as virtual plaintiffs. They could play no part in 
it except as defendants. This was perceived by the actors, 
for which reason the act of December 22d, 1870, was 
construed as directing that the bond-holders be made 
defendants, {ante p. 26.) And after a fashion, they were 
made defendants accordingly. {Ante p. 36.) 
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Hereupon is presented this pertinent inciuiry : were 
the bond-holder8, under the Internal ImproveintMit Acts 
of 1S52, effectively made defendants ? Or, did Chan- 
Qellor East's Court in any way acquire jurisdiction to 
pass upoa or affect their rights ? 

It is a principle of jurisprudence universally acknow- 
ledged throughout Anglo-Saxon Christendom, which 
Tennessee could not have re|>ealed, at least in respect to 
persons who were not her citizens and were outside of her 
territory, that no min's rights can be iinallv annulled by 
judicial sentence, unless he appears before the tribunal 
• or IS duly cited. Pennoyer v. N^ff^ 95 U, S. R., 714, 
The notion that stating the suit to be against " the 
holders of bonds issued by the State to these Com- 
panies" {ante p. 36) made all these bond-holders parties 
to the suit, or that stating it to be against " all other 
persons interested in the said several roads or companies " 
{antepZS) had that effect, or that a publication in a 
newspaper requiring all these i>ersons so "made defend- 
ants by general designation ■' to appear and defend, 
{arUe^. 39), was a due citation within the principle statedi 
is utterly inadinissable. To comment on the gener- 
ality of these class descriptions, the commingling together 
of all the bond-holders under all the various liens (each 
company's property being undoubtedly the subject of a 
separate lien) would be unprofitable. Attention may 
properly be confined to objections that, in point of prin- 
ciple, are deeper and more controlling. The random 
carelet^sness that, in describing classes, omitted any refer- 
ence to those persons who held bonds lent to any single 
company, and referred only to persons holding bonds 
lent to all the delinquent companies together, (there heingy 
in fact, none such^) vital as the defect might seem, may 
well remain without special attention for the same rea- 
son. All defects of this description, in mere detail, will 
no doubt be answered for the men of 1869, logically 
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enough, too, accordiug to their notions of justice and of 
jurisprudence, by referring to the fact that "all * persons 
interested in the said several roads or companies" were by 
this general description cited in a newspaper advertise- 
ment, {ante p. 36). 

Those who set up as a basis of their title, this so 
called judicial proceeding, must be understood to assert 
that, in Tennessee, any body may file a bill in equity to 
establish any pretended claim, and obtain by default a 
conclusive judicial condemnation of all opposers by giv- 
ing a few days notice to all mankind in a village journal 
that unless they appear and prove their cases at a day 
named, they must forever after hold their peace. 

This is not law. 

Courts exercising what may be called a jurisdiction in 
rern^ take charge of property or funds, preserve the same 
and, if needful, make orders for distribution in suits or 
proceedings where all known or ascertainable owners, 
claimants or possessors are present or duly cited though 
there may be many other persons interested. To such 
preservation and distribution, sales and the like inciden- 
tal or preliminary steps working a change of title to the 
res may frequently be necessary ; and such sales, etc., so 
far as a purchaser's title to the property is concerned, 
are generally safe from impeachment. Persons acting 
under such orders, as for instance, executors, administra- 
tors, trustees, and fiduciary or incidental possess- 
ors of the property or funds, are also, to a very 
great extent, protected by the judicial order. The vari- 
ous precautionary practices in respect to special or 
general citation to known or unknown persons by pub- 
lished notice which are in common use in such cases, are 
not, as a matter of principle, necessary to jurisdiction. 
If imperatively prescribed by some positive enactment, 
they must of course be observed ; but so far as gen- 
eral principles are concerned, jurisdiction might exist in 
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such cases though the usual notices were omitted. Such 
usuages are established from a bona fde desire of the 
Courts to give all persons interested an opportunity of 
being heard. Their full and proper observance indicates 
good faith in the actors and in the Court : omissions in 
respect to them would tend to sustain an imputation of 
fraud in procuring or granting the judicial orders; but 
such omissions would not necessarily, in all cases, have 
any other effect per se. As before stated, the jurisdic- 
tion might exist without them. 

But in all these cases, the interested persons not before 
the Court, or duly cited so as to be made actually default- 
ed defendants are never finally precluded. For instance, 
a creditor or other distributee, prevented from participa- 
ting in the judicial distribution of a fund by reason of 
his not having come in under a public notice, is never 
absolutely barred by the decree. Though generally, if 
the thing be fairly conducted, a Court of Equity will not 
allow him to open the accounts, he can sue for and obtain 
his just share from each participating distributee. 

The basis of this judicial practice — acting incidentally 
upon property, in certain special cases, without hearing all 
persons interested in it and without having complete 
jurisdiction over the absent and unheard — is a political 
necessity. 

All property within the State must be held liable to 
just demands upon it; and every valuable thing should 
have a possessor impelled by interest or bound by duty 
to husband it. To effect this latter object mere posses- 
sors without interest or claim must be, in some manner, 
relievable from the burden of holding. The whole series 
of allowable judicial action in respect to property of un- 
known owners, or owners not actually cited, is resolv- 
able into one or other of these heads. 

Where a regular bona Jidti judicial proceeding has 
been had under this indispensable jurisdiction of equity, 
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the decree operates precisely to the extent that justice 
and sound policy require ; and incidental acts necessary 
to this end are generally supported. But no absent per- 
son having a just claim who has not been duly cited, is 
aflTected by the decree beyond that point. 

Attachments against non-resident debtors present the 
most frequently recurring instances of this jurisdiction. 
But it never has been held that the formal judgment 
rendered in such a case, is, as between the plaintiff and 
defendant res adjudicata. The existence of the debt and 
all other matters of law or lact involved in the judgment 
remain undetermined and issuable. {McClenachanv. Mc- 
Carty^ 1 Dallas 377, 378 — Sergeant on Foreign Attach- 
menty pages 117 to 126 — Bliss v. ffeasty, 61 Illinois, 340.) 

Through this process, i, e,, foreign attachment and 
analogous proceedings in equity, a non-resident's credits 
may be seized and applied in payment of debts, if he 
will not come in and defend them. 

Equity jurisprudence does not warrant a suit to estab- 
lish or annul claims by published citation against all 
opposing claimants under a general description. A valid 
declaratory sentence establishing, as upon default, the 
plaintiff's asserted right cannot be thus obtained. Pro- 
ceedings in that form must be utterly void as against 
such unnamed and uncited persons who are not citizens 
of the State or residents within it unless they appear and 
submit to the jurisdiction. The doctrine is stated with 
this negative qualification because it is not needful, in 
this controversy, to define the limits of State power over 
the State's own people. 

The jurisprudence of the mother country under suit- 
able precautions dispenses, in peculiar cases, with the 
presence as defendants of interested persons who are 
absent or are unknown and unascertainable, and it also 
dispenses with actual notice to them ; but this is only 
for incidental purposes: no decree or judgment conclud- 
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ing the right, title, claim or interest of such persons is ever 
pronounced. This judicial practice has been extended 
sub modo to cases where the interested persons are so nu- 
merous that they cannot be conveniently named as par- 
ties on the record; but always under similar precautions, 
the action of Court being invariably confined within the 
same restricted limits. 

We may be told that the incidental acts of judicial 
Courts above referred to, may, in effect^ strip absent and 
uncited persons of all available recourse to the fund or 
property in question. The judicial sale may give an un- 
impeachable title to the purchaser, and the Court's dis- 
tribution of the proceeds may lead to their waste or loss. 
In such an event the absent party when he appears and 
would enforce his rights, is practicably remediless, for 
the solvent trustee or original possessor from whom the 
Court took the fund or property is protected from further 
responsibility by the Court's order. 

This may be all true ; but if there were no such juris- 
diction, trustees or possessors would oiten be constrained 
by like circumstances to act upon the best attainable 
lights ; and whenever anexercise of good f^ith and rea- 
sonable discretion appeared, the tardy claimant who came 
after distribution would be apt to fail, for, there are 
various methods in which judges and juries, (perhaps 
somewhat arbitrarily) give effect to equitable considera- 
tions, and, as against harsh claims, mitigate the strictum* 
jus. Thus it may be seen that the practice of dispensing 
in cases of necessity with the presence of parties, is, after 
all, in most cases, only a method of procuring, as to those 
not cited, the superintendence of a public tribunal over 
acts which necessity would otherwise compel men to 
perform, at greater risk, on their own authority and in 
private. 

This usuage affords no precedent for the procedure be- 
fore Chancellor East. 
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Another English practice was greatly misunderstood 
and misapplied by the concoctors of this Chancery suit. 

The defects of the common law practice renders 
necessary a resort to Equity jurisdiction in certain cases 
to quiet or establish a possession or claim and put an end 
to costly and vexatious litigation. {See opinion of Kent^ 
Ch, J, — Trustees of Huntington v. Nicoll^ 3 Johns. H.y 
601 to 6u5, and Point 4 on p. 607.) This peculiar juris- 
diction led to peculiar practices. The rules against 
multifariousness were overcome, and numerous parties 
having no common interest except in the question were 
allowed to be sued together. When the judges obviated 
this formal difficulty, the decision suggested to the spirit 
of contention another cavil ; Equity will not do justice 
by halves, but will always aim at making its decisions 
final and complete; therefore, once it was established 
that all persons interested in the question arising on bills 
of peace and the like might be made parties, it was 
claimed that all such persons must be made parties. As 
a general rule, this was necessarily conceded, but some- 
times it occured that the persons interested on one side or 
the other, or on both sides, were so numerous that bringing 
them all in Would be inconvenient, and when such was the 
fact the Equity Court only required as a condition to its 
discretionary interposition, that so many ot those in in- 
terest should be brought into the suit as would insure a 
fair trial, that is to say, an earnest contest between the 
actually conflicting interests. In reasoning upon this 
rule, jurists were naturally led into employing the phrase* 
^^ a fair represtntaiion^'^ and a partial reading of English 
decisions might induce a belief that, when a controverted 
question involving the interests of a great multitude is 
tried in equity or under equitable superintendence in a suit 
between an approved number of contestants, a decree could 
be made which would bind those who were not actually 
defendants on the record. Perhaps the operators of 1869 
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thought 80 ; but if they entertained that opinion they 
were mistaken. Although where there are many persons 
interested in such cases, in the question a Court of Equity 
will not entertain a suit between some of them without 
calling in the rest accordinsr to its general principles 
unless circumstances make that course inconvenient ; and 
although the presence of all the persons interested will 
never be dispensed with unless there be, at least suflScient 
parties to ensure a fair trial, still that court cannot make 
its decree binding on any but the actual defendants 
appearing in the case or served with process. There is, 
in such cases, no representation of the absent for any 
general purpose ; they are neither represented in the liti- 
gation nor hound by the decree. What is said in the 
books about representation in these cases refers only to a 
modification by the Court for convenience sake, of a rule 
framed by itself merely for convenience. It has never 
been supposed that when a question arises involving 
numerous interests, a court can select its favorite liti- 
gants, form an issue between them, try the question 
according to its own and their fancy, and then pronounce 
a decree thereon which will bind not only those litigat- 
ing prrties but all the rest of mankind. The fanciful 
conceit that this might be don^ was thus dealt with by 
Ld. Langdale^ M. E. in Powell v. Wright, 7 Beavan, 450. 
" The complication of human affairs has, however, be- 
come such that it is impossible always to act on the gene- 
ral rule. Cases arise in which if you hold it necessary to 
bring before the Court every person having an interest 
in the question, the suit could never be brought to a 
conclusion. The consequence would be that if the Court 
adhered to the strict rule, there would in many cases be 
a denial of justice. This has induced the Courts to 
sanction a relaxation of the rule. And, accordingly, 
they have said, if we can be satisfied that we have before 
the Court persons whose interests are the same as the 
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interests of those who are absent, we will be content to 
hear the canse upon the argument of such persons : and 
if we are thus satisfied that the case has been fairly and 
honestly presented, we will order the distribution of the 
fund on the representation of the persons present. 
Though the Court will thus make a distribution^ 1 have 
never heard that the 'proceedings in the suit are to all in- 
tents binding on the absent parties^ So far as I know, 
it has never declared that the absent persons are to be 
cut off from all chance of correcting any error which, in 
consequence of their absence, may have been made to 
their prejudice." 

" A vague sort of expression has been used m these 
cases, that you must have a ' substantial representation,' 
but it only comes to this, that in simple cases the Court 
requires all parties interested to be present, but in a 
complicated matter it is contented with something less. 
This is the reason why often, in vague language, you 
speak of substantial representation," 

Many cases in which this practice has been followed, are 
so briefly reported that they seem to favor this vague notion 
of binding the absent by representation. Loose expressions 
are reported which have a similar tendency, but in one of 
the leading'caset?, Ld. Eldon explains the limited effect of 
the supposed representation where that idea is really 
acted upon. It merely facilitates a subsequent suit 
against those who were not made defendants in the first, 
if they will persist in contesting the matter notwith- 
standing the fair investigation and decision had. Adair 
v. The New River Co.^ 11 Vesey^ 445. 

Where the presence of one having an interest is dis- 
pensed with and he is not cited, the judgment or decree 
in the very nature of things, must be without prejudice 
to his interests. 

Story's Equity Pleadings, §§ 87, 89, 96, 135a, 

Act of Feb. 28, 1839, ch. 36, § 1, U. S. Statutes at 
ZargCy Vol 5, ^.321. 
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Equity Rules Supreme Court of U, S. 1842, Noa. 
47, 48. 

Wood V. Drummed, 3 Mason^s R. 317. 

Under the English practice of calling in by public 
notice interested persons, who were not named or origin- 
ally made parties of record, those who actually come in on 
such notice, are sometimes denominated qu^asi parties. 
Tennessee's revisors of 1-858 probably took notice of this 
English usage and endeavored to put it in statutory form. 
Id chapter 3 of her code, the third article is devoted to "pro- 
ceedings where personal service of process is dispensed 
with."' One of the cases is " when the name of the de- 
fendant is unknown and cannot be ascertained on diligent 
inquiry." Section 4358 of the Code also provides that 
*'when tiie suit is against an unknown defendant, the order 
of publication should describe such unknown party, as near 
as may be, by the character in which he is sued, and by 
reference to his title or interest in the subject-matter of 
the litigation." 

These provisions of the Code are relied on as authority 
for the practice adopted before Chancellor East. It 
should not be construed as capable of giving color for 
such injustice. There was no intention of going beyond 
the pre-existing usage, for it was not in the power of 
Tennessee thus to adjudicate concerning the rights of 
persons not appearing in her Courts or duly cited, who 
owed her no allegiance and were actually beyond her 
territorial limits. A statute of Iowa authorized a- suit 
against the '* owners of the Half-breed Lands lying in Lee 
County." By this general description, judgment was 
obtained against them, and certain lands were sold by 
virtue of an execution issued thereon. The projectors 
of the contrivance did not venture to defend it before 
the Supreme Court ; but that high tribunal investigated 
and unqualifiedly condeumed it. Webster v. Reid, 11 
Howard's U. S. R. 459. 
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To conclnde: 

The Acts directing sales in payment of Tennessee's 
common debt were essentially void as against the bond- 
holders in question : the East decree in Chancery pur- 
porting to authorize such a sale, was inoperative against 
them for want of jurisdiction over them or their rights in 
the Court pronouncing it, and for other very controlling 
reasons : — one of these will be stated. 

The only interest which the State of Tennessee pos- 
sessed was as trustee holding the lien for the benefit of 
the bond-holders. Neither the acts of July and Decem- 
ber, 1870, nor the decree of Chancellor East purported 
to authorize a sale of anything except this very interest. 
The State in virtue of her legislative authority may have 
had the right to divest herself of the trufet and appoint 
others to execute it ; and no reason is perceived why the 
sales or transfers made by her might not substitute the 
purchasers in each instance as holders of the trust titles 
in her place. If the sales of " such inteiest" were lawfully 
made, as indeed seems to be the case, they vested in the pur- 
chasers the liens which the State held at the time'of the sales. 
Doubtless it is a just construction of the transactions 
that the purchasers in each instance became trustees for 
the bond-holders, in place of the State, she having by the 
transfer withdrawn herself from that office. If so, they 
were bound by the duties assumed on her part in the act 
of 1852. This conclusion would not prejudice the bond- 
holders. Its only effect would be to facilitate in a slight 
measure their remedies. It might relieve them 
from some frivolous technical cavils. Doubtless it will 
be contended that the State as trustee, is a necessary party 
to any suit by the bond-holders, and that, as she possesses 
a sovereign immunity from suit, the bond-holders can- 
not frame any regular suit. As the supposed immunity 
does not attach to the purchasers of the State's techni. 
cal trust title, this weak point would be made still 
weaker. 
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It has not been deemed needful to speak at length of 
the provisions in Chancellor East's decree concerning 
sales of the roads hy consent of the companies concerned. 
A decree by consent is not more eflectoal against 
strangers to tJie consent, than any private agreement. 
It binds only the consenting parties. 

VII. — A suit in tlie Circuit Court of the United States 
against each of the .companies is the appropriate remedy. 
This may be prosecuted by any one bond-holder, for the 
benefit of himself and all others having like claims, 
who may come in and adopt the suit. The purchasers 
from the State under any of the contrivances mentioned, 
should ot course be made defendants. 

The fact that the State is not suable in the federal 

courts and refuses to submit to suit in her own tribunals, 

is a sufficient reason for omitting to make her a party. 

Even if she was suable, her relinquishment. of the trust 

would excuse the plaintiff from making her a party. 

March 29th, 1879. 

Ch. O'Conor. 
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